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CHAPTER 102
WORKER’'S COMPENSATION

102.01 Definitions. 102.40 Reports not evidence in actions.
102.03 Conditionsof liability. 102.42 Incidental compensation.
102.04 Definition of employer 102.425 Prescription and nonprescription drug treatment.
102.05 Election by employemwithdrawal. 102.43 Weekly compensation schedule.
102.06 Joint liability of employer and contractor 102.44 Maximum limitations.
102.07 Employee defined. 102.45 Benefits payable to minors; how paid.
102.075 Election by sole proprietppartner or member 102.46 Death benefit.
102.076 Election by corporate ti€er. 102.47 Death benefit, continued.
102.077 Election by school district or private school. 102.475 Deathbenefit; law enforcement and correctiondicef's, fire fighters, res
102.08 Administration for state employees. cue squad members, diving team members, national or state guard mem
102.11 Earnings, method of computation. bersand emagency management personnel.
102.12 Notice of injury exception, laches. 102.48 Death benefit, continued.
102.123 Statement of employee. 102.49 Additional death benefit for children, state fund.
102.125 Fraudulent claims reporting and investigation. 102.50 Burial expenses.
102.13 Examination; competent witnesses; exclusion of evidence; autopsy 102.51 Dependents.
102.14 Jurisdiction of department; advisory committee. 102.52 Permanent partial disability schedule.
102.15 Rules of procedure; transcripts. 102.53 Multiple injury variations.
102.16 Submission of disputes, contributions by employees. 102.54 Injury to dominant hand.
102.17 Procedurenotice ofhearing; witnesses, contempt; testimomedical 102.55 Application of schedules.
examination. 102.555 Occupational deafness; definitions.

102.175 Apportionmentof liability. 102.56 Disfigurement.
102.18 Findings, orders and awards. 102.565 Toxic or hazardous exposure; medical examinatongitions of liability
102.19 Alien dependents; payments through consulficet. 102.57 Violations of safety provisions, penalty
102.195 Employees confined in institutions; payment of benefits. 102.58 Decreased compensation.
102.20 Judgment on award. 102.59 Preexisting disabilityindemnity
102.21 Payment of awards by municipalities. 102.60 Minor illegally employed.
102.22 Penalty for delayed payments; interest. 102.61 Indemnity under rehabilitation law
102.23 Judicial review 102.62 Primary and secondary liability; unchangeable.
102.24 Remanding record. 102.63 Refunds by state.
102.25 Appeal from judgment on award. 102.64 Attorney general shall represent state and commission.
102.26 Fees and costs. 102.65 Work injury supplemental benefit fund.
102.27 Claims and awards protected; exceptions. 102.66 Payment of certain barred claims.
102.28 Preference of claims; workercompensation insurance. 102.75 Administrative expenses.
102.29 Third party liability. 102.80 Uninsured employers fund.
102.30 Other insurance notfafcted; liability of insured employer 102.81 Compensation for injured employee of uninsured employer
102.31 Worker's compensation insurance; policy regulations. 102.82 Uninsured employer payments.
102.315 Worker's compensation insurance; employee leasing companies. 102.83 Collection of uninsured employer payments.
102.32 Continuing liability; guarantee settlement, gross payment. 102.835 Levy for delinquent payments.
102.33 Department forms and records; public access. 102.84 Preference of required payments.
102.35 Penalties. 102.85 Uninsured employers; penalties.
102.37 Employers’ records. 102.87 Citation procedure.
102.38 Records and reports of payments. 102.88 Penalties; repeaters.
102.39 Rules and general orders; application of statutes. 102.89 Parties to a violation.

Cross—reference: See also ctDWD 80, Wis. adm. code. (d) “Municipality” includes a countycity, town, village,

N . schooldistrict, sewer district, drainage district and long—term care
102.01 Definitions. (1) This chapter may be referred to as;._, - ! : il ; .
the “Worker's Compensation Actand allowances, recoveries%l's‘mm":lnd other public or quasi—public corporations.

andliabilities under this chapteonstitute “Vérker’s Compensa  (dm) “Order” means any decision, rule, regulation, direction,

tion”. requirementor standard of the department, or any other deter
(2) In this chapter: minationarrived at or decision made by the department.

(a) “Commission” means the labor and industry reviewcom (e) “Primary compensation and death benefit” means-com
mission. pensatioror indemnity for disability or death benefit, other than
(ag) “Commissioner” means a member of the commission.increased, double or treble compensation or death benefit.

(am) “Compensation” means workeicompensation. (eg) “Religious sect” means a religious body of persons, or
(ap) “Department” means the department of workfateget ~ division of a religious body of persons, who unite in holding cer
opment. tain special doctrines or opinions concerning religion that distin

(bm) “General order” means such order as applies generadlyish those persons from others holding the same general
throughout the state to all persons, employments, places e¢ligiousbeliefs.
employmentor public buildings, or all persons, employments or (em) “Secretary” means the secretary of workforce develop
placesof employment or public buildings of a class under thgent.

jurisdiction of the department. All other orders of the department (f) “Temporary help agency” means an employer who places

shallbe considered special orders. . | i or | - | " |
(c) “Injury” means mental or physical hartm an employee Its employee with or leasats employees to another employer
who controls the employegwork activities and compensates the

causedby accident or disease, and also medasage to or . , .
destructiorof artificial members, dental appliances, tebtaring f!rst employer fprthe employee services, regardless of the dura
é%of the services.

aidsand eyeglasses, but, in the case of hearing aids or eyegla ) ] )
only if such damage or destruction resultexim accident which ~ (g) Except as provided in $02.555with respect to occupa
alsocaused personal injury entitling the employee to compensi@nal deafness, “time of injury”, “occurrence of injury”, or “date
tion therefor either for disability or treatment. of injury” means:
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1. In the case of accidental injuye dateof the accident in violation oflaw, is performing service growing out of and inci
which caused the injury dentalto employment.

2. In the case of disease, the date of disabilityf that date 3. An employee is not performing service growing ougrad

occursafterthe cessation of all employment that contributed to thecidental to his or her employment while going to or from
disability, the last day of work for the last employer whosemploymentin a private or group or employer—sponsored car

employmentcaused disability pool, van pool, commuter bus service, or other ride-sharing pro
(gm) “Wisconsin compensation rating bureau” means tiggamin which the employee participates voluntarily andstble

bureauprovided for in s626.06 purposeof which is the mass transportation of employees to and
(h) “Uninsured employer” means an employer that igate-  [70M employment. An employee is not performing service grow

tion of 5.102.28 (2) ing out of and incidental to employment while engaging in a pro

o " . ram,event, or activity designet improve the physical well-
() “Uninsured employers fund” means the fund establish ing of the employee, whether or not the program, event,

und_ers.1“02._80 @) ) activity is located on the employsrpremises, if participation
(im) “Uninsured employer surclge” means the surclg® the program, event, or activity is voluntary and the employee

unders.102.85 (4) receivesno compensation for participation.
(k) “Workweek” means a calendar week, starting on Sunday 4. The premises of the employer include phemises of any
andending on Saturday otherperson on whose premises the employee performs service.
History: 1975 c. 14%s71013,54; 1975 c. 2001979 c. 89278 1981 c. 921983 s .
a.98 189 1985 a. 831987 a. 1791980 a. 641995 a. 28s.3737103741,9130(4);, . O- 10 enhancéhe morale and B€iency of public employees
1995a. 17, 417, 1997 a. 31999 a. 914; 2001 a. 372003 a. 1392007 a. 20 in this state andttract qualified personnel to the public service,

In an occupational disease claim, tr@miner may find the date of injury to be it is thepolicy of the state that the benefits of this chapter shall

otherthan the last day of work. Royal-Globe Insurance CDIMHR, 82 Wis. 2d ; ;
90, 260 N.\W2d 670(1978). extendand be granted to employees in the service of the state or

An intentionally inflicted injury unexpected and unforeseen by the injured part®f @Ny municipality therein on the same basishexsame manner
is an accident under sub. (2) (c). Jensdemployers Mutual Casualty Cb61 Wis.  under the same conditions, and with like right of recovery as in the

2d 253 468 N.w2d 1(1991). caseof employees ofpersons, firms or private corporations.

Cessatiorof employment under sub. (2) (g) 2. does not require that the employ, ; ; ;
no longer be employedhut requires that the employee no longer be employed in t %Cordmgly’ the same considerations, standards, and rules of

employmenthat contributed to the disabilityf that is the case, the employer thatdecision shall apply in all cases in determining whether any
causedhe injury is responsible. North River Insurance\CManpower €mporary  employeeunder this chapteat the time of the injurywas per

Services212 Ws. 2d 63568 N.W2d 15(Ct. App. 1997)96-2000 ; ’ : g )
LIRC’s determination of “scope of employment” is given great weight deferencfé?rmmg service growing out of and incidentalthe employes

Whetheran agency determination is given great weight depends on whether it h@§nployment. For the purposes of this subsection nded#nti-
experiencdn interpreting a particular statutory scheme and not on whether it hagion shall be made among any of the classes of employets enu

ruledon the specific facts. oWn of Russell Wlunteer Fire Department MIRC, 223 ;
Wis. 2d 723589 N.W2d 445(Ct. App. 1998980734 meratedn s.102.04or of employees enumeratedsin02.07 and

Sub.(2) (g) sets the date of injury of an occupational disease, and s. 102.42 (1) @ Statutesprdinances, or administrative regulations otherwise
videsthat medical expenses incurtizefore an employee knows of the work—relatecgpplicableto any employees enumerated it32.07shall be con
injury are compensable. Read togetimeedical expensdsa occupational disease trolli
casesre not compensable until the date of injbgt once the date is established all rolling.
expensesssociated with the disease, even if incurred before the date of aniry (d) Where the injury is not intentionally self-inflicted.
compensable.United Wsconsin Insurance Co. LIRC, 229 Ws. 2d 416 600 . . . L
N.W.2d 186 (Ct. App. 1999)97-3776 . (e) Where the accident or disease causing irguises out of

Sub.(2) (g) 2. does not represent a comprehensive statement of a clionadén  the employees employment.
of proof nor does it abrogate the requirement of s. 102.03 (1) (€) that the claimant musk E | h | . h |
provethat the injury arose out of employment. It mewsys out a mechanism for f) Every employee whose emp oyment requires the employee
fixing the time, occurrencer date of an injury for purposes of identifying the propeto travel shall be deemed to performing service growing out of

employeragainst whom a claim may be made. WhitelRC, 2000 WI App 244 inei i i
30Wis. 20 505620 N.W2d 442 00-0855 andincidental to the employeeémployment at all times while on

In the case of disease, the date of disability under sub. (2) (g) 2. was the date P, except when engagedartleviation for a Private or _personal
the emréloyaecquld no lotr)ger_kvzqu, got ‘f'yhén hle f'r\it| ggdg(r)\g/gr\wltv an ergglgyerpurpose. Acts reasonably necessary for living or incidental
requiredmeadical examination. Iginia sure 0., InC.. , Pp iaty i
258 Wis. 2d 665654 N.W2d 306 02-0031 theretoshall not be regarded as such a deviatiny accident or

diseasearising out of a hazard of such service shall be de¢med
102.03 Conditions of liability . (1) Liability under this &riseout of the employes’employment.

chaptershall exist against an employer only whereftilwing (9) Members of the state legislature are covered by this chapter
conditionsconcur: whe_nthey_are engaged in performing their duties as state legisla
(@) Where the employee sustains an injury torsincluding: . . . o
(b) Where, at the time of the injyrpoth the employer and 1.. Whlle.performln.g serV|.cegrowmg out of and incidental
employeeare subject to the provisions of this chapter to their function as legislators;

(c) 1. Where, at the time of the injutiie employee is perform __2- While performing their dicial duties as members obm
ing service growing out ofnd incidental to his or her employ Mitteesor other dficial bodies created by the legislature;
ment. 3. While traveling to and from the state capital to perform

2. Any employee going to and from his or her employmerf€ir duties as legislators; and _
in the ordinary and usual wawhile on the premises of the 4. While traveling to and from any place to perfaetvices
employer,or while in the immediate vicinity of those premises igrowing out of and incidental to their function as legislators,
the injury results from an occurrence on the premises; af§gardlesof where the trip originated, and including acts reason
employeegoing between an employsrdesignated parkinigt ~ ably necessary for living but excluding adgviations for private
andthe employess work premises while on a direct route and if Personal purposes except that acts reasonably necesdary for
the ordinary and usual way; any volunteer fire fightéirst ing are not deviations.
responderemegency medical technician, rescue squad member (2) Wheresuch conditions exist the right to the recovery of
or diving team member while responding to a call for assistancempensatiorunder this chapter shall be the exclusive remedy
from the time of the call for assistance to the time of hikesr againstthe employerany other employee dfie same employer
returnfrom responding to that call, including traveling to and frorand the workers compensation insurance carriérhis section
any place to respond to and return from that call, but excluding agesnot limit theright of an employee to bring action against any
deviationsfor private or personal purposes; or any fire fighter aroemployeefor an assault intendetd cause bodily harm, or
municipalutility employee responding to a call for assistance owdgainsta coemployee for negligenperation of a motor vehicle
sidethe limits of his or her city or village, unless that respasisenot owned or leased by the employer against a coemployeé
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the same employer to the extent that there would be liability ofohemployment, in which case his estate woul@betled to compensation. Lager

H H : v. DILHR, 50 Wis. 2d 651185 N.W2d 300(1971).
governmentalinit to pay judgments against employees urader A wife cannot assert a separate and independent cause of action against her hus

collectivebagaining agreement or a local ordinance. band'semployer for loss of loss of consortium due to injuries sustained by the hus
(3) providing or fai“ng to provide any safety inspection orbandin an industrial accident covered by this chapRwsencrans Wisconsin Ele-
safetyadvisory service incident to a contract for wotkesom ph/‘i”eco'f’.‘l Wis. 2d 124194 N.W2d 643(1972). . , .
L . . commissionfinding that the deceased was performing services when killed
pensatiorinsurance or to a contract for safety inspections or saf{iie walking on a Milwaukee streat 3 a.m. while intoxicated was sustained. -Phil
advisory services does not by itself subject an insuger lipsv. DILHR, 56 Ws. 2d 569202 N.W2d 249(1972).
employer,an insurance service ganization, aunion, a union Membersof a partnership are employers of the employees of the partnership. An

. employeecannot bring a 3rd—party action against a member of the employing part
memberor any agent or employee of ﬂ"Burer employe“nsur' nership. Candler vHardware Dealers Mutual Insurance G@.Ws. 2d 85 203

anceservice oganization or union to liability for damages for arn.w.2d 659(1973).
injury resulting from providing or failing to provide the inspection The “exclusive remedy” provision in sub. (2) does not prevent an action for per
or services sonalinjuries against a supervisory coemployee on the basis of negligence by com
. . mon law standards.It makes no dference that the coemployee is brought in by
(4) Theright to compensation and the amount of the commeansof a 3rd—party complaint. LampadaState Sand & Gravélo.58 Wis. 2d 315

pensatiorshall in allcases be determined in accordance with ti#86N.W.2d 138(1973).

i ; i A salesperson, employed on a part-salary and part—-commission basis, who trav
prOVISIOnSOf law in efect as of the date of the Injury except as tglled each day from his home, servicing and soliciting orders wétlprescribed terri

employeesvhose rate of compensati@nchanged as provided intory, using a delivery truck furnished by his employer whodi®mhe was not
$s.102.43 (7)and102.44 (1)and(5) and employees who are eligi requiredto report to, was performing services incidetaamployment when he fell

; : ikt ; ilitative ON his icy driveway going to his delivery truck to leave for his first call. Black River
ble to receive private rehabilitativeunseling and rehabilitative Dairy Products, Inc. ILHR, 58 Wis. 2d 537207 N.W2d 65(1973).

trainingunder s102.61 (1m)and except as provided in1€2.555 Sincethe decederg’employment status for services rendered irstate was sub

(22) (b). stantialand not transitoryand the relationship was not interrupted by cessation of
; : f 1 i dvork for the Wisconsin employetthe department erred when it predicatedésial
(5) If an employee,_ Whlle working out5|d(_e the territorial “mlt%If benefits on the employsrconflicting testimony that during the year in which the
of this state, sfiérs an injury on account @fhich the employee, employeemet his death hiworking time in Wsconsin had been reduced to 10%.

or in the event of the employeg'death, his or her dependents$imontonv. DILHR, 62 Ws. 2d 1.2, 214 N.W2d 302(1974).

would have been entitleth the benefits provided by this chapte Undersub. (1) (f), no purpose of the employer was served by an extended deviation
{o test road conditions in bad weather to determine if visiting a boyfriend or going on

hadsuch injury occurred withithis state, such employee, or in the hunting trip the next day would be feasible, nor was it a reasonably necessary for
eventof the employes’ death resulting from such injurthe living orincidental thereto. HunterBILHR, 64 Wis. 2d 97218 N.W2d 314(1974).

dependentsf the employee, shall be entitled to the benefits pro Underthe 4-element test for deciding whether a worker was a loaned or special

i i i ; ini employeethe 1st element, actual or implied consent to work for the special employer
videdby this chapteif at the time of such injury any of the follew cheqated by the existénce of a work order providing that the paintifid not

ing applies: be employed by the special employer for a perio@@flays, and by the absence of
i [ i i ; any other evidence indicating consent; hence, the plainéié a business invitee and
(@) His or her gmployr_nent rincipally Iocallzed.ln this Sta_te' qo¥anemp|oyee at the timegof the accident. Nelsr()iu.& J. Press Cor®5 Wis.
(b) He or she is working under a contract of hire made in thig770 223 N.w2d 607(1974).
statein employment not principally localized in any state. Nontraumaticallycaused mental injury is compensable only if it results froma situ
. . . . ation of greater dimensions than tlay—to—day mental stresses and tensions that all
(c) He or she is working under a contract made in this state:Hployeesmust experience. Swiss Colorgc. v DILHR, 72 Ws. 2d 46 240
employmentprincipally localized in another state whagerkers — N.W.2d128(1976).
compensatiortaw is not applicable to that perss@mployer A provider of medical services to an employee did not have a cause of action under
. k . . theworker's compensation act against the employer when the employer denied liabil
(d) He or she is working under a contract of hire made in thigand compromised an employgelaim. La Crosse Lutheran HospitaDider
statefor employment outside the United States. buﬁ; 73 Wis. 2d 7f1 241-N',\1N2d 8|75:j(19|76)- o § .
. ! - ’ . edoctrines of required travel, dual purpose, personal comfort, and speeial mis
(e) He or sheis a §consin lawenforcement dicer acting  sjonare discussed. gauerweirDILHR, 8p2 V?As. 2dp294262 N.W2d 126(19’%8).
underan agreement authorized undet 85.46 Thepersonal comfort doctrine did not apply to an employee while going to lunch

History: 1971 c. 148307,324; 1975 c. 143s.15,54; 1977 c. 195272,418 1979  off of the employes premises and not during specific working hours; a denial of
€. 278 1981 c. 921983 a.98; 1985 a. 831993 a. 49370, 490, 492 2005 a. 172  benefitsfor an injury received while eating luncH tie premises did not deny equal
2007a. 1852009 a. 206 protection. Marmolejo v DILHR, 92 Ws. 2d 674285 N.W2d 650(1979).

Committee Note, 1971The Wsconsin Suprem€ourt in the case of Halama v~ Thepresumption in favor of traveling employees does not modify the requirements
ILHR Department48 Ws. 2d 328(1970), suggested that consideration be given téor employer liability Goranson MDILHR, 94 Ws. 2d 537289 N.W2d 270(1980).
extendingcoverage to an employee who is injured while going to or from work on Thatsub. (2) denies 3rd—party tort—feasors the right to a contribution action against
adirect route between two portionstbk employes premises, i.e., parking lot and a negligent employewho was substantially more at fault does not render the statute

work premises. [Bill 371-A] unconstitutional.Mulder v Acme-Cleveland Cor@5 Ws. 2d 173290 N.W2d 276
The department correctly found on a claim for death benefits for an employee m980).
deredwhile she alone remained in afficd that had been vacated by all oteerploy Useof the parking lot is a prerequisite for coverage under sub. (1) (c) 1. [now (1)

eesthat the accident arose out of the deceasadployment since the isolated work (¢) 2 1. Injury on a direct path between the lot and the work premises ifdiesf
environment in which the deceased worked constituted a zone of special dadgerjaegeBaking Co. vKretschmann96 Wis. 2d 590292 N.W2d 622(1980).

hencethe positional risk doctrine was applicable. Allignufacturing, Inc. v } - -
DILHR, 45 Wis. 2d 563173 N.W2d 690(1970). N \?\;Jga(gggs(gct)n;gtgtlgggli) Oliver.\iravelers Insurance Ct03 Ws. 2d 644309

Theholding inBrown v Ind. Comm9 Ws. 2d 555that causation legally didient i ; :
to support compensation does not requish@wing of strain or exertion greater than; _Th%pm\t/;]spnbbg an employer cl)f alldeg?edtﬁetgllgem m(aqdlcal tcarg.;ct)n?n employee
thatnormally required by the employsetork eforts, was not intended to preclude '”]ur?t I%rl;ilite Jfgr mgf’?;sct?[{z:see?gr%ﬁ é)artboarﬂflrggs\le\ll '230365;3]]1 Nw\1/‘\7)2/?jr
adoctor determining causation, from considering whether the employee was eng: 1981 y p ) S u S- e
in usual work at the time of injurjHowever the doctor should not automatically eon ). ) )
cludeeachtime an employee is injured while performing a task previously performed Reépeatedvork-related back trauma was compensable as an occupational disease.
ona regular basis that the injury was caused by a preexisting condition rather tRAglby Mutual Insurance Ca.DILHR, 109 Wis. 2d 655327 N.W2d 178(Ct. App.
employment. Pitsch vDILHR, 47 Wis. 2d 55176 N.W2d 390(1970). 1982). y . ) .
When a herniated disc was diagnosed within a few days after the claimed injurynjury due to horseplay was compensable. The “positional risk” doctrine applied.
the evidence didhot justify the departmestfinding that the employee did not meet Thatdoctrine provides that an accident arisesof@mployment when the conrec
theburden of proof. Erickson DILHR, 49 Ws. 2d 114, 181 N.W2d 495(1970).  tion between employment and the accident is such that the obligations of the-employ
The departmentcannot divide liability for compensation among successiv!entplacethe employee in the particular place at the time the employee is injured
employerdor the efects ofsuccessive injuries in the absence of evidence to sust ﬁa force not personal to him or heéruns \blkswagen, Inc. WDILHR, 110 Ws.
afinding that the disability arose from the successive injuriescan it assess all 319328 N.W2d 886(Ct. App. 198_2)- .
liability against one afeveral employers nor divide liability equally among each of Whenan employee who witnessediajury to another was an active work-related
severakemployers if there is no evidence to support a finding thanjiny or injuries ~ participantin the tragedyresulting nontraumatic psychigjury was compensable.
contributedto the disability in that manneSemons Department StoreDILHR, 50  InternationaHarvester vLIRC, 116 Ws. 2d 298341 N.W2d 721(Ct. App. 1983).
Wis. 2d 518 184 N.W2d 871(1971). The“horseplay” rule barred recovery when the decedent jokingly placed his head
While susceptibility to further injury doesot necessarily establish a permaneninsidea mold compression machine and accidentally startedigbor v DILHR,
disability under the “as is” doctrin@n employes’ predisposition to injury does not 115Wis. 2d 606340 N.W2d 918(Ct. App. 1983)aff'd 120 Ws. 2d 375355 N.w2d
relieve a present employer from liability if the employee becomes injured due to 832 (1984).
employmentven though the injury may not have caused disability in another personan employeeinjured by machinery manufactured by a corporation that had
SemonDepartment Store. DILHR, 50 Ws. 2d 518184 N.W2d 871(1971). mergedwith the employer prioto the accident could recover in tort against the
A salesperson on a trip who deviatedhe extent of spending several hours in @mployer under the “dual persona” doctrine. Schweinétavtford Accident &
tavernbefore being killed on his ordinary route home may have been in the coursgemnityCo.120 Ws. 2d 344354 N.W2d 767(Ct. App. 1984).
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Underthe “positional risk” doctrine, the murder of an employee by a coemployeeAn employee terminated fanisrepresenting his or her medical condition while
off work premises was an injury arising out of employment. Applied Plastics, Imeceivingdisability benefits for a concededly work-related injury continues to be

v. LIRC, 121 Ws. 2d 271359 N.W2d 168(Ct. App. 1984). entitledto benefits. Brakebush Brothers, IncLARC, 210 Wis. 2d 623563 N.W2d
Worker’scompensation provides the exclusive remedy for injuries sustained as ¥ (1997),95-2586 ) o )

resultof a company doctés negligence. Franke Burkee, 141 Ws. 2d 172413 A work-related injury that plays any role is@cond injury is properly considered

N.W.2d 667 (Ct. App. 1987). a substantial factor in the reinjuryo find a work-related injury not a factor in asec

The“dual persona” doctrinis adopted, replacing the “dual capacity” doctrine. Aondinjury, it must be found that the claimant would havdesefi the same injury
3rd-partymay recover from an employer only when the employeopasated in a  t0 the same extent, despite the first injulfew symptoms alone do not suggest an
distinctpersona as to the employee. HenninGeneral Motors Assembly43 Ws.  unrelatedsecond injury Lange vLIRC, 215 Ws. 2d 561573 N.W2d 856(Ct. App.
2d 1, 419 N.W2d 551(1988). 1997),97-0865

The legal distinction between a corporation/employer and a partnership/landlord heSeamaroaned employee test is a 3-element test that is often miscast because
thatleasedhe factory to the corporation, although both entities were composedte Seamarcourt indicated that there are 4 “vital questions” that must be answered.
the same individuals, eliminated the partners’ immunityiraviduals under the The3 elements are: 1) consent by the employee; 2) entry by the employee upon work
exclusivity doctrine for negligence in maintaining leased premises. Couillard v for the special employer; and 3) power of the special employer to control details of
Van Ess,152 Ws. 2d 62447 N.W2d 391(Ct. App. 1989). thework. The distinction between employee consent to perform cadiand con

The injured employee, and not an injuring coemployee, rhase been acting SeNtto enter into a new employment relationship is important. Bornen@orwyn
within the scope of employment at the time of injudgnson vEmployers Mutual ~ TransportLtd. 219 Ws. 2d 346580 N.W2d 253(1998),96-2511
Casualty Col161 Ws. 2d 253468 N.W2d 1(1991). ~Undersub. (1) (f), there is a presumption that a travelling employee performs ser

An assault undesub. (2) must be more than verbal; it must be physical. Jens§jjesincidental to employment at all times on a trip. The burdgmaving a personal
v. Employers Mutual Casualty Cb61 Ws. 2d 253468 N.W2d 1(1991). eviationon the trip is on the party asserting the deviation. Recreational activities

A parent corporation can be liable as a 3rd—party tortfeasor to an empflayaé may btﬁ)rtl:ogggerlﬁg B\IIEISFL;SI ggg \%gpgg %ﬂ?%p,\lbwgéj glé)é&gg%);sggt_tg%%re
sidiary when the parent negligently undertakes to render services to the subsid?éi&llgc, determinati o £ loyment” is ai t weiaht def
thatthe parent should have recognized were necessary for the protectiosid the - S determinal uén of "scope of employmen 'S.g'r‘]’eé‘ greeh weig b g;rﬁnce.
sidiary’s employees. Miller vBristol-Myers,168 Ws. 2d 863 485 N.w2d 31 etherany agencg determination is given great weight depends on whethas it
(1992). experiencen interpreting a particular statutory scheme and not on whether it has

’ . . . ruledon the specific facts. oWn of Russell lunteer Fire Department MIRC, 223
A compromise of a work& compensation claim based on an allegation that aflis. 2d 723589 N.W2d 445(Ct. App. 1998)98-0734

Injury "?t’ﬁs job relatedlpreclud?ﬁ ”t‘ﬁ claerhar;ttLrom_pursaldgs(inrémltr;%tlolr\]nclalm A compensable injury must arise out of employment, which refers to the causal
agl?lllgsc :Le%avn\}e ezrg%%y%ro%nN V?IZ deggrg C? A e |n]]-grg3was natlated. Marson gin of the injury and occur while the employee performs a service growing out of and
V. ' S DU (Ct. App. )- " incidentalto employment, which refers to the time, place, and circumstances of the

A coemployge of the plaintivho closed a car door on the plaifitifhand was not injury. Ide v LIRC, 224 Ws. 2d 159589 N.W2d 363(1999),97-1649
engagedn the “operation of a motor vehicle” under sub. (2). Hal&nmerlee178 Intentionalharm to aremployee is an “accident * subject to this chapter if caused
Wis. 2d 417504 N.W2d 41 (Ct. App. 1993). ) by acts of a coemployee, but not if caused by acts of an employentionally self—

A corporatiors president who purchased and leased a machine to the corporajifificted injury is not subject to this chaptéaut death by suicide is not necessarily
asan individual held a dual persona and was subject to tort liaflaych vOfficine  “intentionally self-inflicted” and is subject to this chapter if the suicide results from
Curioni, S.PA. 179 Ws. 2d 539508 N.W2d 12(Ct. App. 1993). awork-related injury without an independent interventagse. Cohn.\Apogee,

This section does not bar an employee from seeking arbitration under a collective 225 Ws. 2d 815593 N.W2d 921(Ct. App. 1999)97-3817
bargainingagreement to determine whether termination following an injury violated Sub.(1) (f) does not establish a bright line rule that if a travelling employee stays
theagreement. This section ordycludes tort actions for injuries covered by the actover past the conclusion of a busingsst of a trip, there is a personal deviation. An
Countyof Lacrosse WVERC,182 Ws. 2d 15513 N.W2d 708(1994). employesis not required to seek immediate seclusion in a hotel and to remain away

A contract‘made in this state” undeub. (5) (b) is determined by where the-con from humanbeings at the risk of being clgad with deviating from employment.
tactwas accepted. A contract accepted by telephone is wiaeile the acceptor WisconsinElectric Power Co. \LIRC, 226 Ws. 2d 778595 N.W2d 23(1999),
speaks.Horton v Haddow 186 Wis. 2d 174519 N.W2d 736(Ct. App. 1994). 97-2747

Settlementof an employee workets compensation claim for a worklated Injuriesdid notarise out of employment when the injured party was injured while
injury precluded the assertion of the emplogesaim that she was entitled to leavecollecting a paycheck as a matter of personal convenience. SetRCy2000 WI
for the injury under the Family Medical Leave Act, s. 103.10. Fin@IMHR, 186  App 11, 232 Ws. 2d 519606 N.W2d 17599-0123
Wis. 2d 187519 N.W2d 731(Ct. App. 1994). An employees claim under s. 134.CGigainst fellow employees for injury to repu

Employerpayment of travel expenses does not alone render commuting a par@§Pnand profession was preempted by this section. Mudroviiote,2000 WI
employmentsubject to coverageWhen travel is a substantial part of employment\PP 174 238 Ws. 2d 162617 N.W2d 24299-1410 )
andthe employer provides\ahicle under its control and pays costs, coverage may Undersub. (2), recovergf compensation is the exclusive remedy against a-work
betriggered. Doering.\LIRC, 187 Wis. 2d 471523 N.W2d 142(Ct. App.1994).  €r'scompensation carrier and the carsi@gents. \Mstrom v Gallagher Bassett Ser

Whetherphysical contact of a sexual nature was an assault by a coemployee\feftS:Inc. 2000 WI App 247239 Wis. 2d 473620 N.W2d 22300-1334
subjectto the exclusive remedy provision of sub. (2) is a question of fact. A reasen t was reasonable for LIRC to hold that an employee had temporarily abandoned
ablejuror could conclude that sexual conduct couldefensive that a reasonable Nisjob and was not performing servidesidental to employment under sub. (1) (c)
person would have understood that physical injury sstiss of sleep, weight loss, 1. when he left the workplace to seek medical attention for an immediate need that
or ulcers was substantially certain to follow\est Bend Mutual Insurance Co. v Wasnot related to his employment, even though intending to return. . EiR€,
Berger,192 Ws. 2d 743531 N.W2d 636(Ct. App. 1995). 2000W!I App 239 239 Ws. 2d 574620 N.w2d 449 00-0523

An employees claims of defamation by an employer are preempted by this sectionWhethera traveling employes’'multiple drinks at a tavern was a deviation was

Claims for tortious interference with contract are not for injuries covered by the wol elevantwhen the employee was injured while engaged in a later act reasonably nec
er's compensation act and are not precluded!f WF & M Banks,193 Wis. 2d 439~ €sSanyto living. Under s. 102.58, intoxication does not defeabrkets compensa
534N.W.2d 877(Ct. App. 1995). tlog lc{/a\l/llm3 gu;ar;l“w;za:;z éﬁerWZe(fjlti.ngggltggSeY ;\/Iutual Insurance Carsen,
AR . . , s. . -
Nothingin this chapter precludes an employer from agreeing with employees?tgbnderthe private errand doctrine, if a person in authority over the employee asks

continue salaries for injured workdrsexcess of workés compensation benefits. h :
Excesgpaymentsre not workes compensation and may be conditioned on the pal e employee to perform a service for the personal benefit of the employer or the

ties' agreement. City of Milwaukee RILHR, 193 Ws. 2d 626534 N.W2d 903(Ct. employee’ssuperior and the employee is injured while performing the task, the injury
App. 1995), ! grewout of and was incidental to employment unless the request is clearly unautho

ai%ed. Begel vLIRC, 2001 WI App 134246 Ws. 2d 345631 N.W2d 22000-1875
- o Underthe “dual personatioctrine, the employ&s second role must be so unre
%prg?(';\lr?/\e/;n deritzgférgdzmnlle[%%téona_szih&ub/\bst Bend Mutuall95 Ws. 2d 1510414 its role as an employer that it constitutes a separate legal person. St. Paul Fire
1 : ° ,( - APP. )9 . ) & Marine Insurance Co. Keltgen,2003 WI App 53260 Ws. 2d 523659 N.w2d
If an employer injures an employee through intentional sexual harassieent,gng 02-1249
injury is not an accident under sub. (1)}l not subject to the exclusivity provision = \whenone company was the injured emplogeshployer on the date of thrgury,
of sub. (2). Lentz vYoung,195 Ws. 2d 457536 N.W2d 451(Ct. App. 1995), bt another company contracted to become the employer retroactive to a date prior
94-3335 . . . to the injury the former and its insurer weifee responsible for providing benefits
An employee musprove unusual stress in order to receive benefits for a nervoygderch. 102. Epic StiManagement, Inc..\LIRC, 2003 WI App 143266 Wis.
disability that resulted from emotional stress. MilwaukeelRC, 205Wis. 2d 255 24 369 667 N.W2d 765 02-2310
556 N.W.2d 340(Ct. App. 1996)95-0541 Underthe last exception in sub. (2), an employee who receives i®rem
An attack that occurs durirgmployment arising from a personal relationship outpensatiorbenefitsmay also file suit against a coemployee when a governmental unit
sidethe employment arises out of the employment if employment conditions eontri$ obligated to pay judgments against that employee pursuant to a colleqaiabar
uteto the attack. Emotional injury from harasspigne calls by an ex-spouse to theing agreemenor a local ordinance. Keller Kraft, 2003 WI App 212267 Ws. 2d
employeeat herplace of work, after her employer unwittingly gave out her phong44, 671 N.w2d 361 02-3377
numberwas an injury in the course of employmenteis¥' v City of Milwaukee 208 A claim of negligent hiring, training, and supervisagainst an employer for irju
Wis. 2d 95 559 N.W2d 558(1997),94-0171 ries caused by a sexual assault committed by a coemployee is precluded by the exclu
Theelements of proof placed on a claimant alleging physical injury as a resultsdfity provision in sub(2). This chaptés purpose, historynd application demen
emotional stress in the workplace requires that work activity precipitate, aggravateatethat the court is not a proper authority to create a public policy exception to the
or accelerate beyond normal progression a progressively deteriorating or degerex@usivity provision. Peterson Wrlington Hospitality Stefng, Inc. 2004 WI App
tive condition. Unlike emotional injury from stress, showing “unusual stress” is nat99, 276 Ws. 2d 746689 N.W2d 61, 03-2811
required. UPS v Lust,208 Ws. 2d 306560 N.W2d 301(Ct. App. 1997)96-0137 A Labor and Industry Review Commissien(LIRC) determination that an
The exclusive remedy provision & 102.03 (2) does not bar a complainant whosemployeewho sustained a knee injury while playing softball during a paid break
claimis covered by workés compensation from pursuing an employment diserimiperioddeserved workés compensation benefits was reasonable. Li&Sonably
nationclaim under the Fair Employment Act, subch. Il of cti.1Byers vLIRC, reliedupon a treatise thailds that recreational activities are within the course of
208Wis. 2d 388561 N.W2d 678(1997),95-2490 employmentvhen they have gone on long enough to become an incident of employ

A waiver of employer immunity from suit under this section may be made by
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5 Updated 09-10Wis. Stats. Database WORKER’S COMPENSATION 102.04

ment. E. C. Stybeg Engineering vLIRC, 2005 WI App 20278 Wis. 2d 540692 102.04 Definition of employer . (1) The following shall

N.W.2d 322 04-1039 . . .. g
A state session law that was never adopted by the common cowani other constitute employers subject to the provisions of this chapter

local legislative body as an ordinance, but was numbered and reprinted in-the Miithin the meaning of €.02.03

waukee City Charter because it was not a local ordinance under sule(&y. v. (a) The state, each countyjty, town, village, school district

Kraft, 2005 WI App 102381 Ws. 2d 784698 N.W2d 843 04-1315 .. ', s Y, ! ge, .. :
Whentwo employees, who each work for separate temporary help agareiesSewerdistrict, drainage district, long-term care district and other

bothplaced with the same client thie temporary help agencies, sub. (2) does net prpublic or quasi—public corporations therein.

ventthe employee who is injured by the conducthef other employee from suing b) 1. E h I | 3 |

the latter's temporary help agency undetheory ofrespondeat superiorWarr v. (b) - Every person who usually employs s or more employees

QPiCOmpanieszom Wi Alpp 14298 Wis. gd 440728I N.w2d 39 06—02f08 i for services performed in this state, whether in one or more trades,
Theexception to coemployee immunity due to negligent operation of a vehiclepn, i i i i

sub.(2) must be narrowly construed. The distinction between operation and—mair@SInesse.SprOfessmns’ or occupations, and whether in one or

nance or repairs should apply in the context of the exception. When theuction More locations.

consideratioris undertaken to service or repair a vehicle, and the condition of the
vehicleis such that it could not then be driven on a public roadihayaction does 2. Every person who usually employs less than 3 employees,

not constitute operation of a motor vehicle. McNebansen2007 Wi 56300 ws. ~ Providedthe person has paid wages of $500 or more in any-calen
2d 358 731 N.W2d 273 05-0423 o ~_darquarter for services performed in this state. Such employer
An injured employee was entitied to temporary total disability (TTD) benefits aﬁ%hall become subject on the 10th day of the month next succeeding
beingterminated for violating plant safety rules while assigned to light duty wor]
while within his healing periodnd without having regained the use of a hand. TheUchquarter
employeesufiered a wage loss while his injury limited his ability to work, meeting i
the statutorycriteria for TTD. This chapter contains no exception to liability for an 3. This paragraph shall nc_)t appl)_/ to farmers or farm labor
injured employee who is subsequently terminated, even for good cause. Emmpak(C) Every person engaged in farming who on any 20 consecu
e e o 2, 1 T8 1080725, e o nonconseculve deys during  calendar year employs o
stateinjury in thecourse of employment will give rise to coverage under the agﬂ?ore emp_loyees, whether in one or more locations. The provi
Whenan out-of-state employer sends an out-of-state employeistoin and ~ Sionsof this chapter shall apply to such employeda@s after the
theemployee is injured or killed in Mtonsin in the course of employmentisééon- tyentiethsuch da.y
sin'sact is applicable. Therefore, a coemployee has no liability for the emloyee . .
deathand the coemployeginsurers were properly dismissed from the case. Estate (d) Every joint venture electing under1€2.28 (2) (a}o be
of Torres v Empire Fire and Marine Insurance Comp@0p8WI App 113,313 Ws.  gn employer
2d 371, 756 N.Ww2d 662 07-1519 .
The negligent operation of a motor vehicle exception to the exclusive repnedy (e) Every person to whom pai®) to (d) are not applicable,

visionin sub. (2) did not apply to the incorrect placement of a vehictetmist for - who has anyperson in service under any contract of hire, express

repairs. The alleged negligence here was the way the vehicle was positioned o m? ; : : .
hoist,which is independent dfow the vehicle was operated. Under any definitiorr{5 plled, oral or written, and who, at or prior to the time of the

of operationthe defendars’manipulation of or control over the vehicle, its move Injury to the employee for which compensation may be claimed,
ment, or its instruments was not negligent in afdtself. Kuehl v Sentry Select Sha”,as provided in g_ozos have elected to become Subject to

InsuranceCompany2009 WI App 38316 Ws. 2d 506765 N.W2d 860 08-1681 P . . .
When an employee was required to report to a job site not owned or controllecﬂﬂ? provisions of this ChaptﬁﬂndWho shall not, prior to such aeci

the employer to render servidesa customer and the making of the journey was ndlent,have efected a withdrawal of such election.
partof the service for which the employee was paid, therenetisng to distinguish ; :

the employees regular commute to work from that of any employees who leave their (2) Except\Nlth respecto a partn_er or me_m_ber e_leCFl_ng under
home to travel to their place oémployment where the workday begins. TheS. 102.075 members of partnerships or limited liability com
employeewas nota traveling employee under sub. (1) (f). The travel contemplatgsniesshallnot be counted as employees. Except as provided in

by sub.(1) (f) must be something more and somethinigi@int than a daily commute
to or from work at an established job site. McRéRorta Painting, In€009 WI App s.102.07 (5) (a)a person under contract of hfa the perfor

89, 320 Wss. 2d 178769 N.W2d 74 08-1946 manceof any service for any employer subject to this section is not

UnderJensonthe tort of intentional infliction of mental distress is barred by thghe employer of any other person with respect to that seraiume
exclusivity provision of the Wrker's Compensation Act. Thkensoncourt did not . . ’
makeor discuss the distinction between acts that occurred during employment thatother person shall, with respect to that service, leergpioyee

aftertermination. Farady-Sultze Aurora Medical Center of Oshkosh, 12610 Wi only of the employer for whom the service is being performed.

App 99, 327 Wis. 2d 1.0, 787 N.W2d 433 09-2429 .
Sub.(1) (d) exists to prevent fraud in the system, i.e., a deliberately inflicted injury (Zm) A temporary help agency 1Is themployer of an

for the purpose of recovering workecompensation benefits. It did mpplywhen ~ €mployeewhom the temporary help agency has placed with or
the claimant sufered injuries while performingake decorating when the cIaimam|eafedo another employer that compensates the temporary heIp

wasasked to do so by her superiors, despite the fact that the employer was awa ) . -
medical restrictions prohibitinthatactivity. Pick 'n Save Roundy’v. LIRC, 2010 ncyfor the employes’services. A temporary help ageney

WIApp 130 Ws.2d _,  NvEd __ 09-2594 liable under s102.03for all compensation and other payments
The exclusive remedy provision does not &ahip owner from asserting a right payableunder this chapter to or with respect to that employee,

to indemnification against themployer of the injured worker even though he ha ; ;
beenpaid compensationBagrowski v American Export Isbrantsen Lines, 14&0 ?ndUdmg any payments required underl62.16 (3)102.18 (1)

F.2d502(1971). (b) or (bp), 102.22 (1)102.35 (3)102.57 or 102.6Q Except as
Emotionaldistress injury due teexual harassment was exclusively compensabjermittedunder s102.29 a temporary help agency may not seek
under this section. ZabkowiczWest Bend Co., DivDart Industries789 F2d 540 gy receive reimbursement from another employer for Bay

(1986). mentsmade as a result of that liability
When 2 employees left their placeesfiployment to fight each othereither was

actingwithin the scopef employment. There was no cause of action against the (3) As used in this chapter “farming” means the operation of

employerunder ch. 102 or tort or agency ladohnson MHondo, Inc125 F3d 408 farm premises owned or rented by the oper4fearm premises”
(1997).

Sexualharassment was an accident under sub. (1) (€) and subject to the exclusiiyansareas used for operations herei_n set forth, but does not
provisionof sub. (2).Lentz,195 Ws. 2d 457is distinguished. Hibben Wardone, includeother areas, greenhouseother similar structures unless

137F.3d 480(1998). i .
sed principally for the productiorof food and farm plants.
A 3rd—party was requireih pay 95% of the damages even though only 25%-ne " P pally p p

gl " . . >

gentbecause an employer was shielded by @)b.Schuldies \Service Machine Co. Farme_r means any person engaged in farming as d_efmed-

448F. Supp. 196 (1978). Operationof farm premises shall be deemed to be the planting and
The plaintiff was a special employesf a 3rd-party defendant and a 3rd-partycultivating of the soil thereof; the raising and harvesting of-agri

actionwas barred by the exclusivity provisions of this section. Simmchitas \ac : : . i
Mach. Co. 493 F Supp. 10871980). cultural, horticultural or arboricultural crops thereon; the raising,

Althoughthe employer of an injured employee was found to Eeultf a manufac bfeeding,tending. training anq managemem Qf ”VGStOC.k, bees,
turer who was also found to be at fault was not entitled to contribution from tigoultry, fur—bearing animals, wildlife or aquatic life, or thpiod
emup'oy';:- L?d"(‘j"g v E:n:ancr?" '“Cj’_g“ F tS“pp-t_ltzfql%l)- atnded © ucts, thereon; the processing, drying, packing, packaging,-freez

nauthorizedsexual touching did not constitute an ass: naed to cause ; H H H : .
bodily harm under sub. (2). HrabakMarquip, Inc.798 F Supp. 5501992). ing, grading, st.ormg, dellverlng to.storagemarket or to a carrier

The exclusivity provision of the workercompensation act does not bar a clainfOr transportation to market, distributing directly to consumers or
E%gws\;/)asion of privacyunder s. 895.50. Marino Arandell Corp1 F Supp. 2d 947 marketingany of the above—named commodities, substantially all

Worker‘sCompensation Act No Longer Protects Against EmployrDéstrimi- of which h,ave been planted.or proqluced thereon; the Cleaf”ng
nationClaims. SkinnerWis. Law March 1998. suchpremises anthe salvaging of timber and management and
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useof wood lots thereon, but not including logging, lumbering diable for compensation if such employee had been working
wood cutting operations unless conducted aa@messory to other directly for the employerincluding also work in the erection,
farming operations; the managing, conserving, improvamgl alteration,repair or demolition of improvements of fixtures
maintaining of such premises or the tools, equipment angponpremises of such employer which are used or to be used in
improvementghereon and the exchange of lalsarvices or the the operations ofuch employerThe contractor or subcontragtor
exchangeof use of equipment with other farmémgpursuing such if subject to this chapteshall also be liable for such compensa
activities. The operation for not to exceed 30 days duringcahy tion, but the employee shall not recover compensatiorthier
endaryear by any person deriving theersons principal income sameinjury from more than one party The employer who
from farming, of farm machinery in performing farming servicepecomesdiable forand pays such compensation may recover the
for other farmers for a consideration other than exchange of labamefrom such contractpsubcontractor or other employer for
shallbe deemed farming. Operation of such premises shall\gBomthe employee was working at the time of the injury if such
deemedo include also any other activities commonly ConSIderQﬁ)ntractor,subcontractor or other emp|oyer memp]oyer as

to be farmingwhether conducted on orfafuch premises by the definedin s.102.04 This section does not apply to injuries oecur
farm operator ring on or after the first day of the first July beginning after the day

PO o s . o & sha 2 @ 1219972. 38199929 thatthe secretary files the certificate undet2.80 (3) (a)except

When an employee simultaneously performs service for 2 employers under thBtif the secretaryiles the certificate under $02.80 (3) (agihis
joint control and the service for eacltli® same or closely related, both employersectiondoes applyo claims for compensation filed on or after the
areliable for workets compensation. Insurance Co. of North AmeridalHR 45 ifi i i
Wis. 2d 361 173 N.W2d 192(1970). datespgmfled in that gertlflcate.

Wisconsins workets compensation jurisprudence clearly recognizes that an in-History: 1975 c. 14'6.54; 1975 c. 1_991989 a. 641995 a. 17-. o
stateinjury in thecourse of employment will give rise to coverage under the act. A “contractor under the employer” is one who regularly furnishes to a principal
Whenan out-of-state employer sends an out-of-state employestoMin and employer materials or services that are integrally related to the finished product or
theemployee is injured or killed in Mtonsin in the course of employmentis@on-  serviceprovidedby that principal employerGreen Bay Packaging, Inc.RILHR,
sin's act is applicable. Therefore, a coemployee has no liability for the emgoye@2 Wis. 2d 26240 N.W2d 422(1976).
deathand the coemployeinsurers were properly dismissed from the case. Estatea franchisee was a “contractor under” a franchisor within the meaning sethis
of Torres v Empire Fire and Marine Insurance Comp2008WI App 113,313 Ws.  tion. Maryland Casualty Co. DILHR, 77 Wis. 2d 472253 N.W2d 228(1977).

2d 371, 756 N.W2d 662 07-1519 - S D 3
The county was found tbe the employeffor workefs compensation purposes,_Colr‘]lt?gg;g/rsflgggc\'ﬁikelmspsl?yer for injuries to employees of his contractors ar sub

of a care giver for a service recipient under the long-term support community options
waiver program under s. 46.271(1 County of Barron.\Labor and Industry Review i . .
Commission2010 WI App 149 Ws.2d __, _ N.vgd __ 09-1845 102.07 Employee defined. “Employee” asused in this

chaptemrmeans:
(1) (a) Every person, including all fi¢ials, in the service of
estate, or of any municipality therein whether elected or under

102.05 Election by employer , withdrawal. (1) An
employerwho has had no employee at any time within a continy,
ousperiod of 2 years shall be deemed to haleetfd withdrawal, 5, annointment, or contract of hire, expressimplied, and
which shall be dective on the last day of sugseriod. An \hethera resident or employed or injured within or withétu
employerwho has not usually employed 3 employees and who hgSse The state and any municipality may require a bond from a
not paid wages ofit least $500 for employment in this state i, actor to protedhestate or municipality against compensa
every calendamuarter in a calendar year may file a wnhdrawq

. . - ' on to employees of such contractor or employees of a subcon
noticewith the department, which withdrawal shall takieetf30 tractorunder the contractorThis paragraph does not apply begin

daysafter the date of such filing or at such later date sgdsified . ' ' o
in %lhe notice. If an employer%vho is subject to this?r?apter orfyrg on theflrs_t day of the_ f|rst July beginning after the day that
becausehe employerlected to become subject to this chapt esecretary files the certificate unde82.80 (3) (g)except that

undersub.(2) cancels or terminates his her contract for the the secretary files theert!ficate under s102.80 (.3) (agyhis
insuranceof compensation undehis chapterthat employer is paragrapldoes apply to claims for compensation filed on or after

deemedo have dected withdrawal, which shall befettive on the date specified |n.that gernﬂeatg. ) ) .
the day after the contract is canceled or terminated. (b) Every persorincludingall officials, in the service of the
(2) Any employemwho shall enter into a contract for the insurState.or of any municipality thereiwhether elected or under any
ance of compensation, or against liability theref@hall be aPPOIntmentor contract of hire, express or implied, and whether
deemedthereby to have elected to accept the provisions of tfg&esident or employed or injured within or without the state. This
chapter,andsuch election shall include farm laborers, domestRaragrapffirst applies on the first day of the first July beginning
servantsand employees not in the course of a trade, business, e the day that theecretary files the certificate unded62.80
fessionor occupatiorof the employer if such intent is shown by(3 (a), exceptthat if the secretary files the certificate under s.

the terms of the policySuch election shall remain in force untill02-80(3) (ag)this paragraph does apply to claims for compensa
withdrawn in the manner provided in sib). tion filed on or after the date specified in that certificate.

(3) Any person engaged in farming whas become subject  (2) Any peace dfcer shall be considered an employeisile
to this chapter mayvithdraw by filing with the department a €ngagedn the enforcement of peace or in the pursuit and capture
notice of withdrawal, if theperson has not employed 6 or mor®f those chaged with crime.
employeesas defined by 4.02.07 (5)on 20 or more days during  (3) Nothing herein containedshall prevent municipalities
the current or previous calendar yeguch withdrawal shall be from paying teachers, police fifers, fire fighters and other
effective30 days after the date of receipt by the department, oreatployeesull salaries during disabilitynor interfere with any
suchlater date as is specified in the notice. Such person may agminsionfunds, nor prevent payment to teachers, politiees§ or
becomesubject to this chapter as provided byG2.04 (1) (cand fire fighters therefrom.

(ezi‘ . 1983 &, 9%.31: 1993 2. 81492 1999 a. 14 (4) (a) Every person in the service of another under any con
Istory: a. oL a. a. 1¢ H H H H

An injured worker who never had individuals in his service as employeeticand tract of hire, express O_r implied, all helpers and a55|5tants_0f
not otherwise fulfill the statutory definition of an employer was not an employe@mployees,whether paid by the employer or employee, if
becauséne had parachuted a workecompensation policyLloyd Frank Logging employedwith the knowledge, actual or constructive, of the
V- Healy 2007 W1 App 249306 Ws. 2d 385742 N.W2d 337 07-0692 employer,including minors, who shall have the same power of

102.06 Joint liability of employer and contractor . An contractingas adult employees, but not including the following:

employershall be liable for compensatida an employee of a 1. Domestic servants.

contractoror subcontractor under the employer who issutject 2. Any person whose employment is not in the course of a
to this chapteror who has not complied with the conditions of drade,business, profession or occupation of the empjaydess
102.28(2) in any case where such employer would have beasto any of said classes, the employer has el¢otedlude them.
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(b) Par(a) 2.shall not operate to exclud®e employee whose sideredan employee of the state for purposeshe chapter as
employments in the course ddny trade, business, profession oprovidedin s.257.03

occupationof the employerhowevercasual, unusual, desultory  (8) (a) Except as provided in pgb), every independent cen
or isolatedthe employe's trade, business, profession or oceupgractor is, for the purpose of this chaptan employee of any
tion may be. employerunder this chapter for whom he or she is performing ser

(4m) For the purpose of determining the number of employice in the course of the trade, business, profession or occupation
eesto be counted under102.04 (1) (b)but for no other purpose, of such employer at the time of the injury
amember of a religious sect is not considered to be an employeqb) An independent contractor is not an employee of an
if the conditions specified in $02.28(3) (b)have been satisfied empjoyerfor whom the independent contractor performs work or
with respect to that member servicesif the independent contractor meets all of fibiowing

(5) Forthe purpose ofletermining the number of employeesonditions:
to be counted under $02.04 (1) (c)but for no other purpose, the 1 Maintains a separate business with his or her oficepf
following definitions ghall apply: _ equipmentmaterials and other facilities.

(2) Farmers or their employees working on an exchange basis 5 - o|ds or has applied for a federal employer identification
shallnot be deemed employees of a farmer to whom their labofigmbenwith the federal internal revenue servicédas filed busi
furnishedin exchange. nessor self-employment income tax returns with the federal-inter

(b) The parents, spouse, child, brothgister son-in-law nalrevenue service based on that work or service in the previous
daughter—in—lawfather—in-law mother—in-lawbrother-in-law year.
or sister—in-law of a farmer shall not be deemed the fésmer 3 operatesinder contracts to perform specific services or
employees. _ _ work for specific amounts of money and under which the indepen

(c) Ashareholder-employee of a family farm corporation shalentcontractor controls the means of performing services or
be deemed a “farmer” for purposes of this chapter and shall notbgrk.
deemedan employee of a farmer *family farm corporation 4. Incurs the main expenses related to the service or work that
meansa corporation engaged in farming all of whebareholders he or she performs under contract
arerelated as lineal ancestors or lineal descendants, whether gy . . .
blood or by adoption, oms spouses, brothers, sisters, uncles, >: IS responsible for the satisfactory completion of work or
aunts,cousins, sons—in-lavdaughters—in-layfathers—in—law serviceghat he or she contracts to perform and is liable fora fall
mothers-in-lawprothers—in-law or sisters—in-law of sugeal Ureto complete the work or service.
ancestorr lineal descendants. 6. Receives compensation for work or service performed

(d) A member of a religiousect is not considered to be argnd_era contract on a commiss_,ion or per job or competitive bid
employeeof a farmer if the conditions specified in1€92.28 (3) asisand not on any othgr basis.
(b) have been satisfied with respect to that member 7. May realize a profit or stdr a loss under contractsper

(6) Everyperson selling or distributingewspapers or maga form work or service.
zineson the street or from house to house. Such a person shall beB. Has continuing or recurring busindiadilities or obliga
deemedan employee of each independent news agency whichigs.
subjectto this chapteror (in the absence of such agenciegauh 9. The success or failure of the independent contradborsi
publisher’s(or other intermediate) selling agency which is subjeessdepends on the relationstopbusiness receipts to expendi
to this chapteror (in the absence of all such agena#®ach pub tures.
lisher,whose newspapers or magazines the person sells or-distribc) The department may not admit in evidence state or federal
utes. Such a person shall n¢ counted in determining whetherj, s regulations, documents granting operating authority or
anintermediate agency or publisher is subject to this chapter jicenseswhen determining whether an independent contractor
(7) (a) Every member of a volunteer fire company or firgneetsthe conditions specified in pgb) 1.or 3.
departmenbrganized under cl213 a legally oganized rescue (d) Any employer described in £08.18 (2) (clor engaged in

squad or a legally ganized diving team is considered to be it . P
employeeof that companydepartment, squad or team. EVe%e painting or drywall finishing of buildings or othstructures

berof d " t d or t 4 ibed | ho willfully and with intent toevade any requirement of this
memberol a company department, squad or leam GeSCrbed ify, 5 hiemisclassifier attempts to misclassify an individual who
this paragraph, while serving as aunxiliary police oficer at an

emergencyis also considered to be an employee of that compa@%n()%g?cl)?y:aecﬁf\}g?aﬁglnp_loyer as a nonemployee shall be fined

departmentsquad or team. If a compamepartment, squad or . . . .
teamdescribed in thiparagraph has not insured its liability for _(8M) An employer who is subject tthis chapter is not an
compensatiorto its employees, the municipality or coumtihin ~ €MPloyeeof another employer for whom ttiiest employer per
which that companydepartmentsquad or team wasganized formswork or service inhe course of the other employetrade,
shallbe liable for that compensation. businessprofession or occupation.

(b) The department may issue an order und®2.31 (1) (b) 9) Memberspf the national .guard and state Qefeﬁsree, ‘
permittingthe county within which a volunteére company or whenon stateactive duty under direction of appropriate autherity
fire department aanized under ci213, a legally oganized res but only in case federdws, rules or regulations provide no bene
cuesquad, an ambulanservice provideras defined in £56.01 fits substantially equivalent to those provided in this chapter
(3), or a legally aganized diving team is ganized to assume full  (10) Furtherto efectuate the policy of the state that the bene
liability for the compensation provided under tbiwpter of all fits of this chapter shall extend and be granted to employees in the
volunteermembers of that compargepartment, squad, providerserviceof the state, or of angnunicipality therein on the same
or team. basis,in the same manneunder the same conditions, and with

Cross—reference: See also DWD 80.3Q Wis. adm. code. like right of recovery as in the case of employees of persons, firms

(7m) An employee, volunteeor membermf an emegency or private corporations, any question whether any persan is
managemenprogram is considerezh employee for purposes ofemployeeunder this chapter shdde governed by and determined
this chapter as provided in323.4Q a member of a regionainer  underthe same standards, considerations, and ofiléscision in
gency response team who is acting under a contract undemab.cases undesubs.(1) to (9). Any statutes, ordinances, or
323.70(2) is considered an employee of the state for purposesaofministrativeregulations which may be otherwise applicable to
this chapter as provided s.323.70 (5) and a practitioner is cen the classes of employees enumerated in E)shall not be con
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trolling in deciding whether angerson is an employee for the purticular disaster and the state employee durindethee of absence
posesof this chapter providesservices related to assisting the unit of government.

(11) The department may by rule prescribe classes of volun (b) The American Red Cross specifies in its written request
teerworkers who mayat the election ahe person for whom the unders.230.35 (3) (e) 2. ¢hat it has been requested to provide
serviceis being performed, be deemed to be employees for tesistanceutside of this state in a particular disaster and there
purpose®f this chapter Election shall béy endorsement upon existsbetween thetate of Visconsin and the state in which the
the worker's compensation insurance policy with written noticeervicesareto be provided a mutual aid agreement, entered into
to the department. In tfease of an employer exempt from insurby the governgrwhich specifies that the stawéWisconsin and
ing liability, election shall be by written notice to the departmenthe other state may assist each other in the event of a disaster and
The department shall by rule prescribe the means and mannewhich contains provisionsddressing worké& compensation
which notice of election by the employer is to be providethéo coveragédor the employees of the other state who provide services
volunteerworkers. in Wisconsin.

(11m) Subijectto sub.(11), a volunteer for a nonprofit ga- (17m) A participant in a trial job under 49.147 (3)is an
nizationdescribed in sectiob01 (c) of the internal revenue code,employeeof any employer under this chapter for whom the partic
as defined irs.71.01 (6) that is exempt or eligible for exemptionipantis performing service at the time of the injury
from federal income taxation under sectk®i (a) of the internal (18) A participant in a community service job undet%.147
revenuecode who receives from that nonprofiganization nom (1) or a transitional placement unde®8.147 (5)s an employee
inal payments of money or other things of value totaling not moggthe \Wsconsin works agenews defined under 49.001 (9) for
than$10 per week is not considered to be an employee of that n@f purposes of this chapfexcept to thextent that the person for
profit organization for purposes of this chapter whomthe participant iperforming work provides worker com

(12) A student in a technical college district whileagsart of pensationcoverage.
atraining program, he or she is engagepédrforming services for  History: 1975 c. 14%.54; 1975 ¢.224 1977 c. 291979 c. 2781981 c. 3251983

which aschool oganized under ci88 collects a fee or is engaged® 51 o aen 8. 2983 égf 111928292 e 134?7576‘96171?373%2%9%5'28631491879
in ﬁrocliucmg a product sold by such a school is an employtbatof 1997, 3538 118 1999 a. 14162 2001 a. 372005 . 962007 a. 1302009 a. 28
school. 22,288

f i i A truck owner who fell and sustained injuries in a compatryick parking area
(12m) A student of a pUb“C school, as described 15.01 while in the process of repairing his truck was properly found under sub. (8ato be

(1), or a private school, as defined irl$5.001 (3r) while he or  statutoryemployee of the company at the time of his injury although he was an inde
sheis engaged in performing services as part of a school w@sodentontractor whavorked exclusively for the trucking company under a lease
training, work experience or work study program, and whois agreement.Employers Mutual Liability Insurance Ca.DILHR, 52 Wis. 2d 515

! . e ’ .. 190N.W.2d 907(1971).
onthe payroll _Of an emplo)’_er that is p_rowdlng_ the work training Therewas no employment when a member of ajanizationborrowed a refriger
or work experience or who is notherwise receiving compensa ated truck from a packing company for use at a picnic and was injured when returning
tion on which a workeés compensation carrier could assess pré Kress Packing Co. Kottwitz, 61 Ws. 2d 175212 N.W2d 97(1973).

i ; ity -nri Nothingin this chapter precludes an employer from agreeing with employees to
miumson that employeis an employee of a school district (.)r PM continue salaries for injured workersexcess of workés compensation benefits.
vateschool that elects underl€2.077to name the student &S  Excesspaymentsre not workes compensation and may be conditioned on the par

employee. ties’ agreement. City of Milwaukee BILHR, 193 Ws. 2d 626534 N.W2d 903(Ct.
. . . . App. 1995).
) (13) A juvenile performing Uncompens_ated commuisey Sub.(8) (b) supplants the common law and provides the sole test for determining
vice work as a result of deferred prosecution agreement undehethera worker is an independent contractor for purposes of ch. 102. Jarrett v

LIRC, 2000 WI App 46233 Ws. 2d 174607 N.W2d 326 99-1413
$.938.245 a consent decree undeB88.32or an order under s. A person injured upon the premises of a temporary help agency prior to receiving

938.34is an employee of the county in which the court orderingyork assignment was an employee under this section when the agency operated
the community service work is located. No compensation may bssentiallyas a hiring hall contracting with persons seekimgk assignments and

; i il ; ; requiringthat the persons seeking work physically present themselves each day at the
paldto that employee for temporary dlsablllty durmg m“ng hall and remain there until they have a work assignmiesibor Readyinc. v LIRC,

period. 2005WI App 153 285 Wis. 2d 506702 N.W2d 27 04-1440
(14) An adult performing uncompensated Community Serviquhe primary test fodeterminingan employer-employee relationship is whether
ealleged employer has a right to control the details of the work. In assessing the

work under s304.062 943-017 (3)971.38 973.03 (3) 973;05 right to control, 4 secondary factors are considered: 1) direct evidence of the exercise
(3),973.090r973.10 (1m)s an employee of the countywhich  of theright of control; 2) the method of payment of compensation; 3) the furnishing

ity iri i iaf equipment or tools for the performance of the work; and 4) the right to terminate
theohstnct att.omey requ"!ng OI’. the court orderlng t.he Commum&eemployment relationship. Acuity Mutual Insurance Compar@livas,2007WI
servicework islocated or in which the place of assignment undep, 298 wis. 2d 640726 N.W2d 258 05-0685
s.304.0620r 973.10 (1m)is located. No compensation may be Sub.(8m) allows for a distinction between a person as an employee and as the pro

i H ili i i prietorof a side business that the employee runs separatelyty Insurance Com
paidto that employee for temporary disability during Healing P28 iincham 2007 Wi App 210808 W, 2d 613740 N.W2d 154062379

period. The county was found tbe the employefor workers compensation purposes,

i i a care giver for a service recipient under the long—term support community options
(15) A sole proprietor or partner or member electing under\;gvéiverprogram under s. 46.271(1 County of Barron.\Labor and Industry Review

102.075is an employee. Commission2010 Wi App 149 Ws.2d __,  N.\Zd __09-1845
(16) An inmate participating in a work release program underMembersof state boards, committees, commissions, or councils who are compen
s.303.065 (2)or in the transitional employment program is a%atedl%/ per diem or by actual and necessaqyense are covered employees. 58 Atty
. en.10.
employeeof any employer under this chapter for whom he or she

is performing service at the time of the injury 102.075 Election by sole proprietor , partner or mem -

(17) A prisoner of a countyail who is assigned to a work per. (1) Any sole proprietor partner or member of a limited
campunder s303.10is not an employee of the county or countiefability company engaged in a vocation, profession or business
providing the work camp while the prisoner is working under $n a substantially full-timévasis may elect to be an employee
303.10(3). underthis chapter by procuring insurance against ingurstained

(17g) A state employee who is on a leave of absence grantedhe pursuit of that vocation, professianbusiness. This cover
unders. 230.35 (3) (eYo provide services to the American Redge may be obtained by endorsememt an existing policy of
Crossin a particular disaster is nah employee of the state for theworker’s compensation insurance or by issuance of a separate
purpose®f this chapter during the period in which hesbe is on policy to the sole proprietppartner or member on the same basis
the leave of absence, unless one of the following occurs: asany other policy of workés compensation insurance.

(@) The American Red Cross specifies in its written request (2) Forthe purpose of any insurance policy other than a-work
unders.230.35 (3) (e) 2c. that a unit of government in this stateer’'s compensation insurance policy sole proprietopartner or
is requesting the assistance of the American Red Cross in the pggmbermay be considered eligible for workercompensation
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benefitsunless he or she elected to be an employee under this 462.11 Earnings, method of computation. (1) Theaver
tion. age weekly earnings for temporary disahilggrmanent total dis
(3) Any sole proprietqgmpartner or member who elected to bébility, or death benefits for injury in each calendar year on or after
anemployee under this section may withdréat election upon January 1, 198%hall be not less than $30 nor mtivan the wage
30days’ prior written notice to the insurance carrier and tie Wratethat results in a maximum compensation ratel6f dercent
consincompensation rating bureau. of the states average weekly earnings as determined usder
History: 1983 a. 981993 a. 12. 108.05as of June 30 of the previous yedihe average weekly
earningsfor permanent partial disability shall be tegs than $30
102.076 Election by corporate officer . (1) Not more than and,for permanent partial disability for injuries occurring on or
2 officers of acorporation having not more than 10 stockholdersfter May 6, 2010 [May 1, 2010], and before January 1120at
may elect not to be subject to this chaptHrthe corporation has more than $438, resulting in a maximum compensation rate of
beenissued a policy of workes compensation insurance, afi-of $292,and,for permanent partial disability for injuries occurring
cerof the corporation may elect not to be subject to this chaptgtor after January 1, 201notmore than $453, resulting in a max
andnot to be covered under the policy at any time during th@um compensation rate of $302. Between such limits the aver
periodof the policy Except as provided in suf2), the election ageweekly earnings shall be determined as follows:
shall be_‘ made by an_endorsemem, on th? policy Qf WtB’kE]T_‘H NOTE: The correct date is shown in brackets2009 Wis. Act 206was incor
pensatiorinsurance issued that corporation, naming eacHiof rectly transcribed. Corrective legislation is pending.
cerwho has so elected. The election feeifve for the period of  (a) 1. Daily earnings shall mean the daily earnings of the
the policy and may not be reversed during the period of the poliggmployeeat the time of the injury in the employment in which the
An officer who so elects is an employee for the purpose of-detemployeewas then engaged. In determining daily earnings under
mining whether the corporation is an employer und&02.04 (1) this subdivision, any hours worked beyathé normal full-time
(b). working day as establishenly the employerwhether compen
(2) If a corporation has not more than 10 stockholders, regttedatthe employee regular rate of pay or at an increased rate
morethan 2officers and no other employees and is not otherwisé pay shall not be considered.
requiredunder this chapter to have a policy of wotkecom 2. a. In this subdivision, “part time for the day” means Satur
pensatiorinsurance, an t€er of that corporation who elects notday half days and any other day during which an employee works

to be SubjeC'[ to this Chapter shall file a noticéhatt election with lessthan the normal full-time Working houestablished by the
the department on a form approved by the department. The elggployer.

tion is efective until the dicer rescinds it by notifying the depart
mentin writing.
History: 1985 a. 831987 a. 15,179 1989 a. 641991 a. 851997 a. 38

b. If at the time of thénjury the employee is working part time
for the daythe employee&’ daily earnings shall be arrived at by
dividing the amount received, or be received by the employee
for such part-time service for the day the number of hours and

(1) A school district or a private school, as defined 15.001 fractional hoursof the part-time service, and multiplying the
(3r), may elect tmame as its employee for purposes of this chapf&sum?y the number of hours of the normal fuII—tlme working day
a student described in $02.07 (12mpy an endorsement on its€Stablishedy the employer for the employment involved.
policy of workets compensation insurance ifrthe school dis 3. The average weekly earnings shall be arrived at by-multi
trict or private school is exempt from the duty to insure underglying the employee’ hourly earnings by the hours in the normal
102.28(2), by filing a declaration witthe department in the man full-time workweek as established by the emplogety multi
ner provided in s.102.31 (2) (a)naming the student aan plying the employes daily earnings by the number of daysl
employeeof the school district or private school for purposes dfactionaldays in thenormal full-time workweek as established
this chapter A declaration under this subsection shall list they theemployer at the time of the injury in the business operation
nameof the student to be covered under this chagitemame and of the employer for the particular employment in which the
addressof the employer that is providing the work training oemployeewas engaged at the time of the employéejury,
work experience for that student and the title, if,afythe work whicheveris greater
training, work experience or work stugyogram in which the stu 4. It is presumed, unless rebutted by reasonably clear and
dentis participating. completedocumentation, that the normal full-time workweek
(2) A school district omprivateschool may revoke a declara establishedy theemployer is 24 hours for a flight attendant, 56
tion under sub(1) by providing written notice to the departmenhoursfor a firefighter and not less than 40 hous any other
in the manner provided in 402.31 (2) (a)the student and the employee. If the employer has established a multi-week schedule
employerwho is providing the work trainingr work experience with regular hours alternating between weeks, the normal full-
for that student. A revocation under this subsedsi@fiective 30 time workweek is the average numlwérhours worked per week
daysafter the department receives notice of that revocation. underthe multi-week schedule.

History: 1995 a. 17,1997 a. 381999 a. 142001 a. 37 (am) In the case adin employee who is a member of a regular
- . ly-scheduledtlass ofpart-time employees, average weekly earn
102.08 Administration for state employees. The depart ¢ ooy he arrived at by the method prescribgzhrfa), except
mentof administration has responsibility ftire timely delivery %the number of hours of the normal working day anchtire

102.077 Election by school district or private school.

of benefits payable under this chapter to employees of the s of hours and days of the normal workweek shall be the hours

and their dependents and other functions of the state as ;
employerunder this chapterThe department of administration& days established by the employer for that cl#ssemployee

may delegate this authority to employing departments and-agin? Mmember of a regularly-scheduled class of part-¢imgloy
ciesand require such reports as it deems necessary to accom %Sﬂf all of the followmg conditions are met:

this purpose. The department of administration or its delegated 1. The employee is a member of a class of emplofess
authorities shall file with the departmentwérkforcedevelop —doesthe same type of work at the safoeation and, in the case
mentthe reportghat are required of all employers. The depar®f an employee in the service of the state, is employed in the same
ment of workforce developmenshall monitor the delivery of office, department, independent ageneythority institution,
benefitsto state employees and their dependents andcsimaiult - associationsociety or other body in state government ibithe

with and advise the department of administratiothe manner departmentdetermines appropriate, in the same subunit of an

andat the times necessary to ensure prompt and pdagieery ~ office, department, independent agenaeyithority institution,
History: 1981 c. 201995 a. 2%.9130(4); 1997 a. 3 associationsociety or other body in state government.
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2. The minimum and maximum weekly hours regularlghallin no case be taken at less than the actual earnings of the
scheduledby the employer for the members of the class during teenployeein the year immediately preceding the emplogee’
13 weeks immediately preceding the date of the inyjamy by no injury in the kind of employment in which the employee worked
morethan 5 hours. Subject to this requirement, the membersabvthe time of injury
the class do not need to work the same days or the same shift t8) The weeklywage loss referred to in this chapter shall be
be considered members of a regularly-scheduled class of pafie percentage of the average weekly earnings of the injured

time employees. employeecomputed under this section that fairly represents the
3. At least 10% of the employsrworkforce doing the same proportionateextentof the impairment of the employsegarning
type of work are members of the class. capacityin the employment in which tremployee was working
4. The class consists of more than one employee. atthe time of thénjury and other suitable employments eékly

; gelossshall be fixed as of the time of the injubut shall be
(b) In case obeasonal employment, average weekly eamin eterminedn view of the nature and extent of the injury

shallbe arrived at by the method prescribed in(agrexcept that History: 1971 c. 1481973 c. 1501975 c. 1471977 c. 1951979 c. 2781981

thenumber of hours of the normal full-time working day and the 931983 a. 981965 a. 831987 a. 1791989 a.64; 1991 a. 851993 a. 81492,
numberof days of the normal full-time workweek shall the 1995a. 117, 1997 a. 38253 2001 a. 37107 2005 a. 1722007 a. 1852009 a. 206

hoursand the days in similar service in the same or similar nonseaffoss"efefe”ce See also DWD 80.5] Wis. adm. code. _
t was reasonable for the commission to determine that health insurance premiums

sonalemployment. Seasonal emp"?ymem S.ha!l mean emplQ¥erenot “things of value (that) are received in addition to monetary earnings” under
mentthat can be conducted only during certain timfethe year sub.(1) (e). TheueriLIRC,2001 WI 26242 Ws. 2d 29624 N.W2d 110,00-1085

andin no event shall employment be considered seasonal if it ) o ] )
extendsduring a period of more than fourteen weeks within a cal02.12  Notice of injury , exception, laches.  No claim for
endaryear compensatiomay be maintained unless, within 30 days after the

(c) In the case of persons performing service without ﬁxﬁpcurrenceof the injury or within 30 daysfter the employee
earningsor where normal full-time days or weeks are not maitfn€Wor ought to have known thmature of his or her disability and

tainedby the employer in the employment in which the employdt relation to the employment, actual notice was received by the
worked when injured, or where, fotherreason, earnings cannot€Mployeror by an diicer, manager or designateepresentative

be determined under the methods prescribed bya)ar (b), the Of an employer If no representative has been designated by post
earningsof the injured person shall, for the purpose of calculatiﬁfplacedn one or more conspicuous places, then notice received
compensatiomayable under this chaptée taken to be the usualPy any superiotis suficient. -Absence of notice does not bar
going earnings paid for similaservices on a normal full-time "€cOVenyif it is found that the employer was not misled thereby
basisin the same or similar employment in which earnings can B&9ardlessf whether notice was received, if no payment of com
determinecunder the methods set out in @ or (b). pensation,other than medical treatment or burial expense, is

L . made,and no application is filed with the department within 2
(d) Except in situations where pds) applies, average weekly y oo rstrom the date of the injury or death, or from the date the

earningsshall in no case be less than actual average weekly e Bployeeor his or her dependent knew or ought to H n
ings of t.r;ﬁ.emﬂ!omﬁ for th? 52 cﬁlengar weeksl befgr_e It}'ls %r WL hature of the disability and its relation to the employment, the
injury W{h mk\'NdICf e elmp oyete "ésf e?k? emp cl)ye \'Hme UHlght to compensation therefor is barred, except that the right to
Phess,ln | € xind o l((en;p o%mer] an dor Cel en&p oyer K m.thcompensatioris not barred if the employer knew or should have
€ employee worked when injured. fLalendar weexs withifhqyn within the 2-year period, that teenployee had sustained
which no work wasperformed shall not be considered under thig,¢ i ;v on which the claim is based. Issuance of notice of a
paragraph. This paragraph appliesnly if the employee has o inqon the departmerstown motion has the samdeet for
workedwithin a total of at least 6 calendar weeks durings®e purposes of this sectiasthe filing of an application. This

calendamveeks before his or hatjury in the business, in the kind sectiondoes not déct any claim barred under¥02.17 (4)
of employment and for the employer for whom the employeeHistory: 1983 a. 98 '

workedwhen injured. For purposes of this section, earnings for

part-timeservices performed for a laboganization pursuand 102,123 Statement of employee. If an employee provides
acollective bagaining agreement between the employertaatl o the employer othe employes insurer a signed statement relat
labororganization shall be considered as part of the &ztalings ing to a claim forrompensation by the employee, the employer or
in the preceding 52 calendar weeks, whether payment is maderayirer shall provide acopy of the statement to the employee
thelabor oganization or the employer within a reasonable time after the statement is made. If an
(e) Where any things of value are received in addition to moremployeror insurer uses a recording device to take a statement
tary earnings as part of the wage contract, they shall be deemém an employee relating to a claim for compensation by the
a part of earnings and computed at the value thereof to #mployeetheemployer or insureon the request of the employee
employee. or the employea’ attorney or other authorized agent, shall reduce
(f) 1. Except as provided in sultd, average weekly earningsthe statement to writing and provide a written copy of the entire

may not be lesshan 24 times the normal hourly earnings at thgfatemento the employee, attorneyr agent within a reasonable
time of injury. time after the statement is taken. The employer or insurer shall

2. The weekly temporary disability beneffe a part-time alsomake the actual recording of the statement availab&as

employeewho restricts his or her availability in the lalarket €XNibitif @ hearing on the claim is held. Amployer or insurer

to part-time work and is not employed elsewhere may not excéaaﬁails to provide an employee with a copthe employes’
the average weekly wages of the part-time employment. statemenas required by this section or that fails to make available

if | snder 27 f th | asan exhibit the actuakecording of a statement recorded by a
(9) If an employee isinder 27 years of age, the emplogee’ oo rdingdevice as required by this section may not use that state
averageveekly earnings on which to compuite benefits accru

ing for permanent disability or death shall determined on the moenqggnasg¥i$]annem connection with the employeeciaim for
basisof the earnings that the employee, if not disabled, probatﬁ)ﬁistory: 2001 a. 37
would earn after attaining the age of 27 years. Unless otherwise
establishedthe projected earnings determined under this-pargg2.125 Fraudulent claims reporting and investiga -
graphshall betaken as equivalent to the amount upon which maXjon. If an insurer or self-insured employer has evidence that a
mumweekly indemnity is payable. claim is false or fraudulent in violation of 943.395and if the

(2) Theaverage annual earnings when referred to in this chapsurer or self-insured employer is satisfied that reporting the
ter shall consist of 50 times the employeaverage weekly earn claim to the department will not impede its ability to defend the
ings. Subject to the maximum limitation, average annual earningsim, the insureor self-insured employer shall report the claim

2009-10 Wis. Stats. database updated and current through 201 1 Wis. Act 39 and July 25, 201 1. Statutory changes ef fective on
or prior to 9-1-1 1 are printed as if currently in  effect. Statutory changes ef fective after 9-1-1 1 are designated by NOTES. See
Are The Statutes on this W ebsite Of ficial?


https://docs.legis.wisconsin.gov/document/statutes/official
https://docs.legis.wisconsin.gov/document/statutes/102.11(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/102.11(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/102.11(1)(b)
https://docs.legis.wisconsin.gov/document/statutes/102.11(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/102.11(1)(b)
https://docs.legis.wisconsin.gov/document/statutes/102.11(1)(b)
https://docs.legis.wisconsin.gov/document/statutes/102.11(1)(f)2
https://docs.legis.wisconsin.gov/document/acts/1971/148
https://docs.legis.wisconsin.gov/document/acts/1973/150
https://docs.legis.wisconsin.gov/document/acts/1975/147
https://docs.legis.wisconsin.gov/document/acts/1977/195
https://docs.legis.wisconsin.gov/document/acts/1979/278
https://docs.legis.wisconsin.gov/document/acts/1981/92
https://docs.legis.wisconsin.gov/document/acts/1981/92
https://docs.legis.wisconsin.gov/document/acts/1983/98
https://docs.legis.wisconsin.gov/document/acts/1985/83
https://docs.legis.wisconsin.gov/document/acts/1987/179
https://docs.legis.wisconsin.gov/document/acts/1989/64
https://docs.legis.wisconsin.gov/document/acts/1991/85
https://docs.legis.wisconsin.gov/document/acts/1993/81
https://docs.legis.wisconsin.gov/document/acts/1993/492
https://docs.legis.wisconsin.gov/document/acts/1995/117
https://docs.legis.wisconsin.gov/document/acts/1997/38
https://docs.legis.wisconsin.gov/document/acts/1997/253
https://docs.legis.wisconsin.gov/document/acts/2001/37
https://docs.legis.wisconsin.gov/document/acts/2001/107
https://docs.legis.wisconsin.gov/document/acts/2005/172
https://docs.legis.wisconsin.gov/document/acts/2007/185
https://docs.legis.wisconsin.gov/document/acts/2009/206
https://docs.legis.wisconsin.gov/document/administrativecode/DWD%2080.51
https://docs.legis.wisconsin.gov/document/courts/2001%20WI%2026
https://docs.legis.wisconsin.gov/document/courts/242%20Wis.%202d%2029
https://docs.legis.wisconsin.gov/document/courts/624%20N.W.2d%20110
https://docs.legis.wisconsin.gov/document/courts/00-1085
https://docs.legis.wisconsin.gov/document/statutes/102.17(4)
https://docs.legis.wisconsin.gov/document/acts/1983/98
https://docs.legis.wisconsin.gov/document/acts/2001/37
https://docs.legis.wisconsin.gov/document/statutes/943.395

Electronicreproduction of 2009-10 M/ Stats. database, current through1204s. Act 39 and July 25, 201

11 Updated 09-10Wis. Stats. Database WORKER’S COMPENSATION 102.13

to the departmentThe department may require an insurer or self- (c) So long as the employee, after a written request of the
insuredemployer to investigate an allegedly false or frauduleemployeror insurer which complies with p&b), refuses teub
claim and may provide the insurer or self-insured empleygr  mit to or in any wayobstructs the examination, the emplogee’
anyrecords of the department relatingthat claim. An insurer right to begin or maintain any proceeding for the collection of
or self-insured employer that investigates a claim under this seompensatiolis suspendedxcept as provided in sud). If the

tion shall report on the results of that investigation to the depagmployeerefuses to submit to the examination after diredbpn
ment. Ifbased on the investigation the department has a reashie department or an examinesr in any way obstructthe
ablebasis to believe that a violation 0B43.395has occurred, the examinationthe employes'right to theweekly indemnity which
departmenshallrefer the results of the investigation to the districiccruesand becomes payable during the period of that refusal or
attorneyof the county in which the alleged violation occurred fogbstruction,is barred, except as provided in s(#).

prosecution. (d) Subject to pace):

History: 1993 a. 812001 a. 37 1. Any physician, chiropractppsychologist, dentist, podia
trist, physician assistant, advanced practice nurse presasiber
vocationalexpert who is present at any examination undefgar

);ére(am) may be required to testify as to the results of the examina

102.13 Examination; competent witnesses; exclusion

of evidence; autopsy . (1) (a) Except as provided in su#),

whenevercompensation is claimed by an employee, the emplo

shall, upon the written request of the emplogeemployer or o ) ) ) )

worker’s compensation insuresubmit to reasonable examina 2. Any physician, chiropractppsychologist, dentist, physi

tions by physicians, chiropractors, psychologists, dentists, physian assistant, advanced practice nurse prescrisguodiatrist

cianassistants, advanced practice nurse prescribers, or podiatyi4tg attended a workés compensation claimant for any condition

providedand paid for bythe employer or insurefNo employee Or complaint reasonablyelated to the condition for which the

who submits to an examination under this paragraph is a patielgimantclaims compensation may be required to testéfore

of the examining physician, chiropract@sychologist, dentist, the department when the department so directs.

physicianassistant, advanced practice nurse prescobgodia 3. Notwithstanding any statutory provisions except (&r

trist for any purpose other than for the purpo$éringing an any physician, chiropractorpsychologist, dentist, physician

actionunder ch655 unless the employee specifically requestassistantadvanced practiceurse prescribeor podiatrist attend

treatmentrom that physician, chiropractgrsychologist, dentist, ing a workets compensation claimant for any condition or eom

physicianassistant, advanced practice nurse prescib@odia plaint reasonably related to the condition for which ¢hemant

trist. claims compensation majurnish to the employee, employer
(am) When compensation is claimed for loss of earning capagorker’s compensation insureor the department information

ity under s102.44 (2)or (3), the employee shall, on the writtenandreports relative to a compensation claim.

requesif the employee’ employer or insuresubmit to reasen 4. The testimony of any physician, chiropractesychole

ableexaminations by vocational expepi®vided and paid for by gist, dentist, physician assistant, advangedctice nurse pre

the employer or insurer scriber,or podiatrist who is licensed to practice where he or she
(b) An employer or insurer who requests that an employee susidesor practices in angtate and the testimony of any veca

mit to reasonable examination under. gayor (am) shall tender tional expert maybe received in evidence in compensation pro

to the employee, before the examination, all necessary expertseadings.

including transportation expenses. The employee is entitled to(e) No person may testify on the issue of the reasonableness

havea physician, chiropractppsychologist, dentist, physicianof the fees of a licensed health care professional unless the person

assistant, advanced practice nurse prescridsepodiatristpro- s licensed to practice tremme health care profession as the pro

V|de<_j by himself or herself present at _the_examlnatlon and f@&ssionalwhose fees are the subject of the testimaFtyis para

receivea copy of all reports of the examination that are prepargghphdoes not apply to thiee dispute resolution process under

by the examining physician, chiropract@sychologist, podia s.102.16 (2)

trist, dentist, physician assistant, advanced practice nurse pre(f) If an employee claims compensation undet@2.81 (1)

scriber,or vocational experimmediately upon receipt of thosey, o jenartment may requitae employee to submit to physical or

reportsby theemployer or workés compensation insureiThe vocationalexaminations under this subsection

employeeis also entitled to have a translator provided by hlmseIP o

or herself present ahe examination if the employee hadidiflty (2) () An employee who reports an injury alleged to be

speakingor understanding the English language. @mployels Work-relatedr files an application for hearing waives any physi

or insurefs written request for examination shall notilye ~Ci@n—patientpsychologist-patient or chiropractor-patient privi

employeeof all of the following: legewith respect to any.condltlon or complam; reasonably relgted

1. The proposed date, ime, and place of the examination to he_ condltl_on for which the employee claims compensation.
theidentity and area of spécialiiation of the examining physici i withstandingss.51.30and146.82andany other lawany phy

- . : L L. 9t asqcian,chiropractor psychologist, dentist, podiatrist, physician
chiropractor psychologist, dentist, podiatrist, physicassistant, assistantadvanced practice nurse prescritberspital, or health
advancecpractice nurse prescnbgrr vocational expert. . careprovider shall, within aeasonable time after written request

2. The procedure for changing the proposed date, time ag¢lthe employee, employeworkers compensation insuteor
placeof the examination. departmentor its representative, provide that person with any

3. The employes’'right to have his or her physician, chiroinformation or written material reasonably related to any injury
practor,psychologistdentist, physician assistant, advanced-prafor which the employee claims compensation.
tice nurse prescribgor podiatrist present at the examination. (b) A physician, chiropractppodiatrist, psychologist, dentist,

4. The employes'right to receive a copy of all reports of thephysicianassistant, advanced practice nurse presciilospital,
examination that are prepared by the examining physiciér-  or health service provider shall furnish a legible, certified dupli
practor, psychologist, dentist, podiatrist, physician assistarfateof the written material requested under. @@rupon payment
advancedractice nurs@rescriberor vocational expert immedi of the actual costs of preparirige certified duplicate, not to
ately upon receipt ofhese reports by the employer or woiker exceedhegreater of 45 cents per page or $7.50 per request, plus
compensationnsurer the actual costs of postage. Apgrson who refuses to provide

5. The employe&'right to have a translator provided by himcertified duplicates of written material in the persoolistody that
self or herselfpresent at the examination if the employee hdis difis requestedinderpar (a) shall be liable for reasonable and neces
culty speaking or understanding the English language. sarycosts and, notwithstanding814.04 (1) reasonable attorney
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feesincurred in enforcing the requesteright to the duplicates sonsof the senate and assembly committees on |é&bedepart
underpatr (a). mentshall schedule a meeting of the council with the members of

(c) If an injured employee hasperiod of temporary disability the senate and assembly committees on labor to reviewliand
that exceeds 3 weeks or a permanent disability or ififeed = cussmatters of legislative concern arising under this chapter
employeehas undegone sugery to treat his oher injury other ~ History: 1975 c. 14%.54,1979 c. 278
than suigery to correct a hernia, the department may by rul
require theinsureror self-insured employer to submit to the;™~ .
department final report of the employetreating practitioner 1S chapterthe department may adopt its own rules of procedure
A treating practitionemay chage a reasonable fee for the?Ndmay change the same from time to time. =
completionof the final report, but may neéquire prepayment of ~ (2) Thedepartment may provide by rule the conditions under
thatfee. An insurer or self-insured employer that disputes the ré#ich transcripts of testimony and proceedings shall be furnished.
sonablenessf a fee chayed for the completion of meatment (3) All testimony at any hearing held under this chapter shall
practitioner’sfinal report may submit that dispute to the deparbe taken down by a stenographic repgrestcept that in case of
mentfor resolution under 402.16 (2) an emegency as determined by the examiner conducting the

(3) If 2 or more physicians, chiropractors, psychologists;, de'i‘neki?srt'gg_ytﬁ%"lofé{gsagyab&reCOrded by a recording machine.
tISt,SOI’ pOdIatI’ISt_S dls_agree as to tisdent of an '“Jur‘?d empley Crossx.reference': See also ctDWD 80, Wis. adm. code.
ee'stemporary disabilitythe end of an employaehealing period,
an employees ability to return to work at suitable availablejgs 16 sSupmission  of disputes, contributions by
employmenbr the necessity for further treatment or for a particmployees. (1) Any controversy concerning compensatmn
lar type of treatment, the department may appoint another-physi;is|ation of sub.(3), including controversies in which the state
cian, chiropractor psychologist, dentist or podiatrist éaamine may be a partyshall be submitted to the department in the manner
the employee and render an opinion as soon as possiie. andwith the efect provided irthis chapter Every compromise
departmenshall promptly notifythe parties of this appointment. o any claim for compensation may be reviewed and set aside,
If the employee has not returned to work, payment for temporagydified or confirmed by the department within one year from the
disability shallcontinue until the department receives the opiniogatethe compromise is filed with the department, or from the date
The employer or its insurance carrier or both shall pay for thg award has been entered, based thereon, or the departayent
examinationand opinion. The employer or insurance carrier @gkethat action upon application made within one yé&fless the
both shall receive appropriate credtir any overpayment to the word “compromise” appears ia stipulation of settlement, the
employeedetermined by the department after receipt obhie-  settlemenshall not be deemed a compromise, and further claim
on. is not barred except as provided in162.17 (4)regardless of

(4) The rights of employees to beginroaintainproceedings whetheran award is made. The emplayiesurer or dependent
for the collection of compensation and to receive weekly indemninder s102.51 (5)shall have equal rights with the employee
tieswhich accrue and become payable shall not be suspendebaxereview of a compromise or any other stipulation of settle
barredunder sub(1) when an employee refuses to submit to ment. Upon petition filed with thelepartment, the department
physicalexamination, upon the request of the employer or workiay set asidehe award or otherwise determine the rights of the
er’'s compensation insurer or at the direction of the departmentparties.
an examiner which wouldrequire the employee to travel a-dis Cross-reference: See also HDWD 80.03 Wis. adm. code.
tanceof 100 miles or more from his or her place of residence, (Im) (a) If an insurer or self-insured employer concedes by
unlessthe employee has claimed compensation for treatme&@mpromiseunder sub(1) or stipulation under €02.18 (1) (a)
from a practitioner whose fige is locatedlO0 miles or more from thatthe insurer or self-insured employefiable under this chap
the employees place of residence or tdepartment or examiner ter for any health services provided to an injured employee by a
determineghat anyother circumstances warrant the examinatioiealthservice providerbut disputes the reasonableness of the fee
If the employee has claimed compensatiortrieatment from a chargedby the health service providethe department may
practitionerwhose dfice is located 100 miles or more fraime  includein its order confirming the compromise stipulation a
employee’splace of residence, the employer or insurer maleterminatiores to the reasonableness of the fee or the department
request,or the department or an examiner may direct, thBay notify or direct the insurer or self-insurethployer to notify
employeeto submit to a physical examination in the andmere thehealth service provider under s(®) (b) that the reasonable
the employees treatment practitioner is located. nessof the fee is in dispute. The departmsmall deny payment

(5) Thedepartment masefuse to receive testimony as to Conof a health service fee that the department determines under this

ditions determined from an autopsy if it appears that the pafgragraph tOlftiQ unregsona:)le. Athh?amvicept(ovi?er a}nd g.n ‘
offering the testimony had procured the autopsy and had failed 3(;Jretrhpr Se msuhre egnp o(;j/er da ar? pa:‘EI%StO a eet_ ISpute
makereasonable it to notify at least one party in adverse internderthis paragraph are bound the departmert’determination

estor the department at least 12 hours beforeathiepsy of the underthis paragraph on the reasonableness of the disfeged

time and place it would be performed, or that the autopsy was pgt)lessthat determination is set aside, reversed, or modifigtieby

formedby or at the direction of the coroner or medical examin Fpe}(rjtnzjentmgerzsufb(Z) (f) or is set aside on judicial review as

or at the direction of the district attorney for purposetauthe providedin su (2) (). )

rizedby ch.979. The department may withhold findings until an (b) If an insurer or self-insured employer concedes by-com

autopsyis held in accordance with its directions. promiseunder sub(1) or stipulation undes.102.18 (1) (a}hat
History: 1973 c. 272282 1975 c. 1471977 c. 291979 c. 102.236(3); 1979  theinsureror self-insured employer is liable under this chapter for

€.278 1981 c. 921983 a. 98279 1985 a. 831987 a. 1791989 a. 64359 1991  any treatment provided to an injuredhployee by a health service

02.15 Rules of procedure; transcripts. (1) Subjectto

a.851993 a. 811997 a. 382003 a. 1442005 a. 172 provider,but disputes the necessity of the treatment, the depart
o . . . mentmayinclude in its order confirming the compromise or stipu
102.14  Jurisdiction ~of department; advisory commit - |ation a determination as to the necessity of the treatment or the

tee. (1) This chapter shall be administered by the departmenjepartmentmay notify or direct the insurer or self-insured

(2) The council on workets compensation shall advise theemployerto notify, the health service provider under s{zm) (b)
department in carrying out the purposes of this chapBerch thatthe necessity of the treatment is in dispute. Before determin
council shall submit its recommendations with respeetrteend  ing under this paragraph the necessity of treatment provided to an
mentsto this chapter to each regular session of the legislature amdred employee, the department mdyut is not required to,
shallreport its views upon any pending bill relatboghis chapter obtainthe opinion of an expert selected by the department who is
to the proper legislative committee. At the request of the chairpgualified as provided in sulf2m) (c) The standards promulgated
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undersub.(2m) (g)shallbe applied by an expert and by the deparprovideto the department information on that fee and information
mentin rendering an opinion ds, and in determining, necessityon fees chaged by other health service providers for comparable
of treatment under this paragraph. In cases in which no standaetwices. The insurer or self-insured employer shall obtain the
promulgatedunder sub(2m) (g)apply the department shdihd informationon comparable fees from a database thegiisfied
the facts regarding necessity of treatment. The department stgilthe department under péhn). Except as provided in pge)
denypayment for any treatment that the departnttermines 1., if the insurer or self-insured employer does provide the
underthis paragraph to be unnecessakyhealth service provider information required under this paragrapghe department shall
andan insurer or self-insured employer that are parties to a digterminethat the disputed fee is reasonable and order that it be
pute under this paragraph over the necessity of treatment gead. If the insurer or self-insured employer provides the-infor
boundby the departmergt’determination under this paragraph omation required under this paragraph, the department shall use
the necessityof the disputed treatment, unless that determinatidimatinformation to determine the reasonableness of the disputed
is set aside, reversed, or modified by the department wutber fee.
(2m) (e)or is set aside oudicial review as provided in su@m) (d) The department shall analyze the information provided to
(e). the department under pdc) according to theriteria provided in

(c) If an insurer or self-insured employer concedes by-cotthis paragraph to determine the reasonableness of the disputed fee.
promiseunder sub(1) or stipulation undes.102.18 (1) (athat The department shall determine that a disputed feeaisonable
theinsureror self-insured employer is liable under this chapter fandorder that the disputed fee be paid if that fee is at or below the
the cost of a prescription drug dispensed und&pfg.425 (2for meanfee for the health service procedure for which the disputed
outpatientuse by an injured employee, but disputes the reasdee was chaed, plus 1.4 standard deviations from that mean, as
ablenessof the amount chged for the prescription drug, theshownby data from a database that is certified by the department
departmentayinclude in its order confirming the compromiseunderpar (h). The department shall determine that a disputed fee
or stipulation a determination as to the reasonableness of the fgeinreasonable and order that a reasonable fee be paid if-the dis
scriptiondrug chage or the department may notify direct the putedfee is above the mean fee for the health service procedure
insureror self-insured employer twtify, the pharmacist or prac for which the disputedee was chaed, plus 1.4 standard devi
titioner dispensing the prescription drug undet@2.425 (4mj)b) ationsfrom that mean, as shown by data from a database that is
thatthe reasonableness of the prescription druggehiarin dis  certified by the department under pd), unless the health service
pute. The department shall deppyment of a prescription drug providerproves to the satisfaction of the department that a higher
chargethat the department determines under this paragraph tdéeis justified because the service provided in the disputed case
unreasonableA pharmacist or practitioner and an insurer or selfwvas more dificult or more complicated to provide than in the
insuredemployer that are parties to a dispurteler this paragraph usualcase.
over the reasonableness of a prescription arfugge are bound  (e) 1. Subject to subd., if an insurer or self-insured employer
by the departmer’ determination under thigaragraph on the thatdisputes the reasonableness of a feegelbby a health ser
reasonablenessf the disputed prescriptiatirug chage, unless vice provider cannot provide information on fees gedrby other
that determination is set aside, reversed, or modified by thealth service providers faomparable services because the-data
departmenunder $102.425 (4m) (epr is setaside on judicial baseto which the insurer or self-insurethployer subscribes is
reviewas provided in s102.425 (4m) (e) notable to provide accurate information for the health service pro

(2) (a) Except as provided in this paragraph, the departmerture at issue, the department may use any other information that
hasjurisdiction under this subsection, s{im) (a) and s102.17 the department considers to be reliabled relevant to the dis
to resolve a dispute between a health service provider andpatedfee to determine the reasonableness of the disputed fee.
insureror self-insured employer over the reasonableokadee 2. Notwithstanding subd.., the department may use only a
chargedby the health service provider foealth services pro hospitalradiology database that has been certifigthe depart
videdto an injured employee who claims benefits under this-chapent under path) to determine the reasonableness of a hospital
ter. A health service provider may not submit a fee dispute to the for radiology services.

departmentunder this subsectiohefore all treatment by the (f) within 30 days after a determination under this subsection,
healthservice provider of the employsehjury has ended if the the department may set aside, reversemodify the determina
amountin controversywhether based on a single @e&or a COm  tion for any reason that the department considericient.
binationof chages for one or more days of service, is less thagithin 60 days after a determination under this subsedtien,
$25. After all treatment by a health service provider of an emplojepartmenmay set aside, reverse, or modify the determination on
ee'sinjury has ended, the heakbrvice provider may submit any groundsof mistake. A health service providémsurer or self-
feedispute to the department, regardiethe amount in contro jnsured employer that is aggrieved by a determination of the
versy The department shall deny payment of a health service fRgartmentinder this subsection may seek judicial review of that
that the department determines under this subsection to be unggeerminatiorin the same manner thebmpensation claims are
sonable. _ _ _ _ reviewedunder s102.23

(am) A health service provider and an insurer or self-insured () Sectior1.02.13 (1) (ejloesnot apply to the fee dispute reso
employerthat are parties to a fee dispute under this subsectiongffon process under this subsection.
boundby the departmergt’determination undehis subsection on P
thereasonableness of the disputed fedess that determination dur(gg e;mie g%%?{é%%rgt:h%: ;:rr]%mflélgaéiesgﬂte: rees;zémmg;)sroce
Is set as'd_e on judicial review as provided in p‘a‘r_ underthis subsection, including rules specifying the standards

(b) An insurer or self-insured employer that disputes the refathealth service fee databases must meet for certification under
sonablenessf a fee chaged by ahealth service provider or thethis paragraph. Using those standards dieartment shall cer
departmentinder sub(1m) (a)or s.102.18 (1) (bg)L. shall pro  tify databases of the health service feesvagbus health service
vide reasonable written notice to the health service provitgr providerschage. In certifying databases under this paragraph,
the fee is being disputed. After receiving reasonable writteRe department shall certifgt least one database of hospital fees
noticeunder this paragraph or under s{im) (a)or s.102.18 (1) for radiology services, including diagnostic ainderventional
(bg) 1.that a health service fee is being disputed, a health serviggiology,diagnostic ultrasound and nuclear medicine.
providermay not collect the disputed fee from, or bringaation Cross-reference: See also DWD 80.72 Wis. adm. code.
for collection of the disputed fee againtite employee who  (2m) (a) Except as provided in this paragraph, the department
receivedthe services for which the fee was get. hasjurisdiction under this subsection, s(bm) (b) and s102.17

(c) After a fee dispute is submitted to the department, the resolve a dispute between a health service provider and an
insureror self-insured employer thata party to the dispute shallinsureror self-insured employever the necessity of treatment

2009-10 Wis. Stats. database updated and current through 201 1 Wis. Act 39 and July 25, 201 1. Statutory changes ef fective on
or prior to 9-1-1 1 are printed as if currently in  effect. Statutory changes ef fective after 9-1-1 1 are designated by NOTES. See
Are The Statutes on this W ebsite Of ficial?


https://docs.legis.wisconsin.gov/document/statutes/official
https://docs.legis.wisconsin.gov/document/statutes/102.16(2m)(g)
https://docs.legis.wisconsin.gov/document/statutes/102.16(2m)(g)
https://docs.legis.wisconsin.gov/document/statutes/102.16(2m)(e)
https://docs.legis.wisconsin.gov/document/statutes/102.16(2m)(e)
https://docs.legis.wisconsin.gov/document/statutes/102.16(2m)(e)
https://docs.legis.wisconsin.gov/document/statutes/102.16(1)
https://docs.legis.wisconsin.gov/document/statutes/102.18(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/102.425(2)
https://docs.legis.wisconsin.gov/document/statutes/102.425(4m)(b)
https://docs.legis.wisconsin.gov/document/statutes/102.425(4m)(e)
https://docs.legis.wisconsin.gov/document/statutes/102.425(4m)(e)
https://docs.legis.wisconsin.gov/document/statutes/102.16(1m)(a)
https://docs.legis.wisconsin.gov/document/statutes/102.17
https://docs.legis.wisconsin.gov/document/statutes/102.16(2)(f)
https://docs.legis.wisconsin.gov/document/statutes/102.16(1m)(a)
https://docs.legis.wisconsin.gov/document/statutes/102.18(1)(bg)1
https://docs.legis.wisconsin.gov/document/statutes/102.16(1m)(a)
https://docs.legis.wisconsin.gov/document/statutes/102.18(1)(bg)1
https://docs.legis.wisconsin.gov/document/statutes/102.18(1)(bg)1
https://docs.legis.wisconsin.gov/document/statutes/102.16(2)(h)
https://docs.legis.wisconsin.gov/document/statutes/102.16(2)(e)1
https://docs.legis.wisconsin.gov/document/statutes/102.16(2)(e)1
https://docs.legis.wisconsin.gov/document/statutes/102.16(2)(c)
https://docs.legis.wisconsin.gov/document/statutes/102.16(2)(h)
https://docs.legis.wisconsin.gov/document/statutes/102.16(2)(h)
https://docs.legis.wisconsin.gov/document/statutes/102.16(2)(e)2
https://docs.legis.wisconsin.gov/document/statutes/102.16(2)(e)1
https://docs.legis.wisconsin.gov/document/statutes/102.16(2)(h)
https://docs.legis.wisconsin.gov/document/statutes/102.23
https://docs.legis.wisconsin.gov/document/statutes/102.13(1)(e)
https://docs.legis.wisconsin.gov/document/administrativecode/DWD%2080.72
https://docs.legis.wisconsin.gov/document/statutes/102.16(1m)(b)
https://docs.legis.wisconsin.gov/document/statutes/102.17

Electronicreproduction of 2009-10 M/ Stats. database, current throughl204s. Act 39 and July 25, 2@1

102.16 WORKER’S COMPENSATION Updated 09-10Wis. Stats. Database 14

providedfor an injured employee who clairbenefits under this determinationin the same manner thedmpensation claims are
chapter. A health service provider manot submit a dispute over reviewedunder s102.23

necessityof treatment to the department under this subsection (f) The department may contract with an impartial heztie
befo_re_all treatment by the health Se'rVICe prOVIder of the employervices review Oganization to providahe expert Opinions
ee'sinjury has ended if the amountdontroversywhether based requiredunder par(c), or establish panel of experts to provide

on a single chaye or a combination of ctges for one or more thoseopinions, or both. If the department establishes a panel of
daysof service, is less than $25. After all treatment by a heallipertsto provide the expert opinions required under (girthe
serviceproviderof an employeg’injury has ended, the health-serdepartmentnay pay the members of that paaetasonable fee,
vice provider may submit any dispute over necessityezftment plusactual and necessary expenses, for their services.

to the department, regardless of the amount in contravdisy (g) The department shall promulgate rules establishing proce
departmenshall deny payment for any treatment thatdBpart  ,resand requirements for the necessity of treatment dispute reso
mentdetermines under this subsection to be unnecessary  |ution process under this subsection, including rules settieg
(am) A health service provider and an insurer or self-insur@gesunder par(f) and rules establishing standards for determining
employerthat are parties to a dispute under this subseotien the necessityof treatment provided to an injured employee.
the necessity of treatment abaund by the departmestieter Before the department may amend the rules establisthioge
mination under thissubsection on the necessity of the disputestandardsthe department shall establish an advisory committee
treatmentunless that determination is set asidgudicial review ynders. 227.13 composed of health care providers providing
asprovided in par(e). treatmenunder s102.42to advise the department and the council
(b) An insurer or self-insured employer that disputes onworkers compensation on amending those rules.
necessityof treatment provided by a health service providen@r  Cross-reference: See also DWD 80.73and chDWD 81, Wis. adm. code.
departmentinder sub(1m) (b)or s.102.18 (1) (bg) 2shall pre (3) No employer subject to this chapter may solicit, receive,
vide reasonable written notice to the health service providdr or collect any money from an employee or any other person or
the necessity of that treatment is being disputed. After receivintggkeany deduction from their wages, either directly or indirectly
reasonablevritten notice under this paragraph or under §lim)  for the purpose of dischging any liability under this chapter or
(b) or s.102.18 (1) (bg) 2that the necessity of treatment is beingecoveringpremiums paid on eontract described underl€2.31
disputed,a health service providenay not collect a fee for that (1) (a) or a policy described under¥2.315(3), (4), or (5) (a}
disputedtreatment from, or bring an action for collection of the feeor may any employer subject to this chapter sell teraployee
for that disputed treatment against, the employee who receiveddhether person, or solicit or require the employee or gibeson
treatment. to purchase, medical, chiropractandiatric, psychological, den
(c) Before determining under this subsection the necessitytak or hospital tickets or contracts for medical gseal, hospital,
treatmentprovided for an injured employee who claims benefi@f other health care treatment that is required to be furnished by
underthis chapterthe department shall obtain a written opiniofhatemployer
onthe necessitpf the treatment in dispute from an expert selected (4) The department has jurisdiction to pass any question
by the department. drqualify as an expert, a person must barisingout of sub(3) and has jurisdiction to order the employer
licensedto practice the same health care profession as the indiwid reimburse an employee or other person for any sum deducted
ual health service provider whose treatmentrisler review and from wages or paid by him or her in violation of that subsection.
musteither be performingervices for an impartial health care serin addition to the penalty provided $1102.85 (1) any employer
vicesreview oganization or be a member of an independent paniblating sub.(3) shall be liable to an injured employee for the rea
of experts established by the department unde(fpaiThe stan sonablevalue of the necessary services renderdtat employee
dardspromulgated under pdg) shall be applied by an expert andpursuant to any arrangement made in violation of @)bvithout
by the department in rendering an opinion as to, and in determiegardto that employes’actual disbursements for the same.
ing, necessity of treatment under this paragraph. In cases in whiclf5) Exceptas provided in s102.28 (3) no agreement by an

no standards promulgated under s{#tm) (g) apply the depart  employeeto waive the right to compensation is valid.

mentshall find thefacts regarding necessity of treatment. The History: 1975 c. 147200, 1977 c. 1951981 c. 92314 1983 a. 981985 a. 83
departmenthall adopt thevritten opinion of the expert as th%gi??g&-) ??4::1 1?22112%-0855;9? 50%517129? 5152107(;) 3297286381999 a. 14185 2001a.
department gletermination on .the |ssu_es Covered in the writt The continuing obligation to compensate an employee for work related medical
opinion, unless the health service provider or the insurer or selfzpensesinder s. 102.42 does not allagency review of compromise agreements

insuredemployer present clear and convincing written eviden@eedr_thei one-year stt_tatu§§ ?ft!imgaﬂonﬁ in S \i?éétiz(ols) \l}\?s r2u$1lif0 tgseén?\‘pl\?vyzede incurs
ini ici meaicalexpenses after that timacnenkoski , S. .
thatthe expers opinion is in error . 120(Ct. App. 1996)96-0051
(d) The department may clygra party to a dispute over the lAgzagg?% L(Jg)der Stlﬁg' (Zr?t) (e) ?f atcrl]erJartmem deterrmngtion ma%\z% s§r2v7ed under
i 1 mi S. . on epartment or the commission. cbonoug ,
necessityof treatment provided for amjured employee who \y. ">~ 271595 NW2d 686(1999).97-3711
C|a_|m3 benefits under this chapter for the full cost of obtaining thethe Departmenof Workforce Development does not possess authority te inde
written opinion of the expert under péﬂ:) The department shall pendentlydetermine, for workés compensation purposes, the reasonableness and
f - edicalnecessity of a protectively—placed injured emplayeeurt-ordered trans
charggthe '“S”Ter or S.e” insured employer for .the f_u” cost qEr to the least restrictive environment under ch. 55. The departneenkiorityis
obtaln]ngthe written opinion of the expert for the first dispute thainited to resolving disputes regarding treasonableness or necessity of treatment
a particular individual health service provider involved in, prOVItdedto an injured e.mployfi‘ﬁ, Wh'CIh permltts gwt %gfrtmwﬂaﬂﬁ thLe téeat
H H s ntan employee receives within a placement, bu acementitsell. Laberee
unlessthe department determines that the individual health SE naan oranca Companie10 Wi App 148 Ws.2d _,  N.\Ed
vice providefs position in the disputes frivolous or based on __09-1628
fraudulentrepresentations. In a subsequent dispute invothiag
sameindividual health service providethe department shall 102.17 Procedure; notice of hearing; witnesses, con -
chargethe losing party to the dispute for the full cost of obtainingmpt; testimony , medical examination. (1) (a) 1. Upon

the written opinion of the expert. the filing with the department by any party in interest of any
(e) Within 30 days after a determination under this subsectigiplicationin writing stating the general nature of any claim as to
the department may set aside, reversanodify the determina Which any dispute or controversy may have arisen, the department
tion for any reason that the department consicerficient. shallmail a copyof the application to all other parties in interest,
Within 60 days after a determination under this subsedtien, andthe insurance carrier shall be considered a paritytémest.
departmenmay set aside, reverse, or modify the determination dhe department may bring in additional partiesdgyvice of a
groundsof mistake. A health service providémsurer or self- copy of the application.
insured employer that is aggrieved by a determination of the 2. Subject to subd., the department shall cause notice of
departmentinder this subsection may seek judicial review of thaearingon the application to be givéo each interested partyy
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serviceof that notice on the interested party personally or by maduspendinggestricting, refusingo renewor otherwise withhold

ing a copy of that notice to the interested part@st-known ing a license for failure tpay court-ordered payments as-pro
addresst leastlO days before the hearing. If a party in interesidedin par (cm), the department shall follow the procedure-pro
is located without this state, and haspost-ofice address within vided in a memorandum of understanding entered into usder
this state, the copy of the application and copiedlafotices shall 49.857 The license and certificate of authority shall, unless other
be filed with the departmen of financialinstitutiors and shall wise suspended or revoked, be in force fromdhge of issuance
alsobe sent by registered or certified mail to the last-known posintil the June 30 following the date of issuance and by
office addres d the party. Such filing and mailing shall consti renewedby the department from tinte time, but each renewed
tute suficient service, with the samefett as if served upon alicenseshall expire on the June 30 following the issuance of the
party located within this state. renewedicense.

3. If a partyin interest claims that the employer or insurer has (cg) 1. Except as provided in suldin, the department shall
actedwith malice or bad faith as described ir182.18 (1) (bjor  requireeach applicant for a license under. g@who is an indi
(bp), that party shall provide written notistating with reasonable vidual to provide the department with the applicastcial secu
specificity the basis for the claim the employerthe insurgrand  rity numbey and shall require each applicant for a license under
the department before the departmesatiedules a hearing on thepar.(c) who is not an individual to provide the department with the
claim of malice or bad faith. applicants federal employer identification numpeseninitially

4. The hearing may be adjourn@dthe discretion of the applyingfor or applying to renew the license.
departmentand hearingaay be held at such places as the depart 2. If an applicant who is an individual fails to provitte
mentdesignates, within or without the state. The department m@yplicant’ssocial security number to the department or if an appli
alsoarrange to havkearings held by the commissionfjcér, or  cantwho is not an individual fails to provide the applicari¢d
tribunal having authority to hear cases arising under the werkegralemployer identification number to the department, the depart
compensatiotaw of any other state, of the District of Columbiamentmay not issue or renew a license under (gito or forthe
or of any territory of the United States, tiestimony and proceed applicantunless the applicant is amdividual who does not have
ings at any such hearing to be reported to the department ane tbcial security number arttle applicant submits a statement
be part of the record in the case. Any evidence so taken shallhgdeor subscribed under oath ofiahation as requiredinder
subject to rebuttal upon final hearing before the department. subd.2m.

(b) In any dispute or controversy pending before the depart 2m. If an applicant who is an individual does not have a social
ment, the department may direct the parties to appear beforesaguritynumber the applicant shall submit a statement made or
examinerfor a conference to consider the clarification of issuesubscribedunder oath or &éfmation to the department that the
the joining of additional parties, the necessity or desirability afpplicantdoes not have a social security numbgte form of the
amendmentso the pleadings, the obtaining of admissions of fagtatement shall be prescribed by the department. A license issued
or of documents, records, reports and bills which may avaidlreliance upon a false statement submitted under this subdivision
unnecessarproof and such other matters as may aidigposi s invalid.

tion of the dispute or controversyAfter this conference the 3 thg gepartment of workforce development may not dis
departmenimay issue an order requiring disclosure or exchan Rse any information received under subi.to any person

of any information or written material which it considers materi kceptto the department of revenue for the sole purpmse

to thetimely and orderly disposition of the dispute or Comro“ersyequestingcertifications under £3.03010r the department of

If a party failsto disclose or exchange within the time stated in thfhildrenand families for purposes of administering8.22

order,the department may issue an ordamissing the claim
without prejudice or excluding evidence or testimony relating to (€M) The department of workforce development shall deny

theinformation or written material. Triepartment shall provide Suspendrestrict, refuse to renewr otherwise withhold a license
eachparty with a copy of any order underpat (c) for failure of the applicant or agent to pay court—

() Any party shall have the right to be present att ing, orderedpayments of child or family support, maintenance, birth

in person or by attorney or any other agent, and to present s;uchgX ensesmedical expenses, or otfwpenses related to the sup

timony as may be pertinent to the controversy before the dep of a child or former spouse or for failure of the applicant or
' ; entto comply after appropriate notice, withsabpoena or war

lment.th_) plt_arson, Lll’[n or c?rpolrathn,tcr)]thert t{]an an attorneylad tissued bE)/)t/he depgrptmgnt of children and faPniIieschLmty

aw whois licensed to practice law in the state, may appear Q. :

behalfof anyparty in interest before the department or any mergFlIIId support agencyinder $59.53 (5)and related to paternity or

: ild support proceedings, ggovided in a memorandum of
beror employee ofthe department assigned to conduct any-he . : ' : :
ing, investigation, or inquiry relative to a claim for compensatio nderstandingntered into under 89.857 Notwithstanding par

; : h , an action taken under this paragraph is subject to rexigw
or benefits under this chaptemless the person is 18 years of ag ) P ; .
or older, does not havan arrest or conviction record, subject t s providedin the memorandum of understanding entered into

ss.111.321 111.322and111.335 is otherwise qualified, arftas 0nders-49.857and not as provided in ca27. _
obtainedfrom the department a license with authorization to (cr) The department shall deny an applicafimrthe issuance
appeairin matters or proceedings before the department. Ech‘Stre“eWal of a license under pes), or revoke such #cense
asprovided under par¢cm) and(cr), the license shall be issued@lreadyissued, if the department of revenue certifies under s.
by the department under rules promulgated by the departmei.0301that the applicant or licensee is liable ftelinquent
The department shall maintain its ofiice a current list of persons taxes. Notwithstanding paxc), anaction taken under this para

to whom licenses have been issued. Any license may be f@aphis subject to review only as provided under%0301 (5)
pendedor revoked by the department for fraud or serious miscoddnot as provided in ci227.

ducton the part of an agent, any license may be denied, suspende(d) 1. The contents of certified medical andgsal reports
nonrenewedor otherwise withheld by the department for failurdy physicians, podiatrists, sigons, dentists, psychologists, phy
to pay court-ordered payments as providegan(cm) on the part sicianassistants, advanced practice nymsscribers, and chiro

of an agent, and any license may be denied or revoked if fitactorslicensed in and practicing in this staéad of certified
departmenbf revenue certifies under#3.0301that theapplicant reportsby experts concerning loss of earning capacity usder
or licensee is liable for delinquent taxeBefore suspending or 102.44(2) and(3), presented by a parfgr compensation consti
revokingthe license ofhe agent on the grounds of fraud or-mistute prima facie evidence as to the matter containethase
conduct,thedepartment shall give notice in writing to the agereports,subject to any rules and limitations the department pre
of thechages of fraud or misconduct and shall give the agent fdtribes. Certified reports of physicians, podiatrists,gaans,
opportunityto be heard in relation to those ajes. Indenying, dentists,psychologists, physician assistants, advanced practice
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nurseprescribers, and chiropractors, wherever licensed and praelf-insurecemployer The expense dhe examination, autopsy
ticing, who have examined or treated the claimant, and of expedsppinion shall be paid by the employerif the employee claims
if the practitioner oexpert consents to being subjected to croseompensatiorunder s.102.81 from the uninsured employers
examinationalso constitute prima facie evidence as to the matfeind. Thereport of the examination, autopsy opinion shall be
containedn those reports. Certified reports of physicians, podifransmittedn writing to the department and a copy of thport
trists, suigeons, psychologists, amthiropractors are admissible shallbe furnished by the department to each paity shallhave
asevidence of theliagnosis, necessity of the treatment, and cauge opportunity to rebut such report on further hearing.
andextent of the disability Certified reports byloctors of den  (h) The contents of certified reports of investigation, made by
tistry, physician assistantand advanced practice nurse prescriindustrial safety specialists who are employed, contracted, or
ersareadmissible as evidence of the diagnosis and necessityp@ferwise secured by thelepartment and available for cross-
treatmenbut not ofthe cause and extent of disabilithny physt  examination,served upon the parties 15 days prior to hearing,
cian, podiatrist,sugeon, dentist, psychologist, chiropractainy  shall constitute prima facie evidenes to matter contained in
sicianassistant, advanced practiug'se prescribeor expert who  thosereports. A report described in this paragraph that is admitted
knowingly makes a false statementfa€t or opinion in such a cer or received into evidence by the department constitutes substan
tified report may be fined or imprisoned, or both, und8#8.395  tial evidence under 402.23 (6)as to the matter contained in the

2. Therecord of a hospital or sanatorium in this state thatligport.
satisfactoryto the department, established by certificafejafit, (2) If the department shall have reason to believe that the pay
or testimony of the supervisingfiger of the hospital or santo ment of compensation has not been made, it may on its own
rium, any other person having cherofthe record, or a physician, motion give notice to the parties, in the manner provided for the
podiatrist, sugeon, dentist, psychologist, physician assistargerviceof an application, of #ime and place when a hearing will
advancedpractice nurse prescrieor chiropractor to be the beheld for the purpose of determining the facts. Such notice shall
recordof the patient in question, amaade in the regular coursecontaina statement of the matterkie considered. Thereafter all
of examination or treatment tife patient, constitutes prima facieother provisions governing proceedings on application shall
evidenceas to the matter contained in the record, to the extent thghchinsofar as the sanmmeay be applicable. When the depart
therecord is otherwise competent and relevant. mentschedules a heariram its own motion, the department does

3. The department mapy rule,establish the qualifications notbecome a party in interest and is not required to appear at the
of and the form used for certified reports submitted by expdads hearing.
provideinformation concerning loss of earning capacity under s. (2m) Any party including the department, may require any
102.44 (2)and(3). The department may not admit into evidencpersonto produce books, papers and records at the hearing-by per
acertified reporof a practitioner or other expert or a record of gonalservice of a subpoena upon the person along with a tender
hospitalor sanatorium that was not filed with the department aidl witness fees as provided in 844.67and885.06 Exceptas
all parties in interest dast 15 days before the date of the hearingrovidedin sub.(2s), the subpoena shall be on a form provided by
unlessthe department is satisfied that there is good cause for the department and shall give the name and address phthe
failure to file the report. requestinghe subpoena.

4. A report or record described in suldd. 2., or 3. that is (2s) A party’s attorney of record may issue a subpoena to
admittedor received into evidence by the department constitutesmpelthe attendance of a witness or fineduction of evidence.
substantiabvidence under $02.23 (6)as to the matter containedA subpoena issued by an attorney must be in substantially the
in the report or record. sameform as provided in 805.07 (4)and must be served the

(e) The department mayith or without notice to any party mannerprovided in s805.07 (5) The attorney shall, at thiene
causetestimony to be taken, an inspection of the premises whéfdssuance, send a copy of the subpoena to the appeal tribunal or
the injury occurred to be made, or the time books and payrollsagherrepresentative dhe department responsible for conducting
the employer to be examined by any examiaed may direct any the proceeding.
employeeclaiming compensation to be examiri®da physician, (3) Any person who shall willfully andinlawfully fail or
chiropractor,psychologist, dentist, or podiatrist. Ttestimony neglectto appear or to testify do produce books, papers and
so taken, and the results of any such inspection or examinati@tordsas required, shall be fined not less than g@5more than
shallbe reported to the department for its consideration upon fi$dl00, or imprisoned in the county jail not longer than 30 days.
hearing. All ex parte testimony taken by the department shall fgachday such person shall so refuse or neglect shall constitute a
reducedto writing and any party shall have opportunityébut separateffense.
thattestimony on final hearing. (4) Exceptas provided in this subsection and82.555 (12)

(f) Sections804.05and804.07shall not apply to proceedings(b), the right of an employee, the employelegal representative,
underthis chapterexcept as to a witness: or a dependent to proceed under this section shall not extend

1. Who is beyond reach tiie subpoena of the departmentbeyond12 years after the date of the injury or deatlafter the
or date thatompensation, other than treatment or burial expenses,

2. Who is about to go out of the state, not intending to retufS!ast paid, or would have been last payahiie advancement
in time for the hearing; or vv_eremade, whlche\_/e_r date is I_ate_st. In dase of occqpatl(_)nal

3. Who is so sick, infirm or aged as to make it probable th%lfseasea traumatic injury resulting in the loss or total impairment
the witness will not bé able to attend the hearina: or a hand or any part of the rest of the arm proximal to the hand

. i ) 9 ) or of a foot or any part of the rest the leg proximal to the foot,

4. Who is a member of the legislature, if any committee of thgyy |oss of vision, or any permanent brain injuoy;a traumatic
sameor the house of which the witness is a memmben session, injury causing the need for an artificial spinal disc or a total er par
providedthe witness waives his or her privilege. tial knee or hip replacement, there shall be no statute of Jimita

(g9) Whenever the testimony presented at any hearing indicafess, except that benefits or treatment expense for an oecupa
adispute or creates a doubt as to the extent or cause of disabiiityal disease becoming due 12 years after the date of injury or
or death, the department may direct that the injured employeedaathor last payment of compensation shall be paid from the work
examined,that an autopsy be performed, or that an opinion lgury supplemental benefit fund unded2.65and in the man
obtainedwithout examination or autopdyy or from an impartial, nerprovided in s102.66and benefits or treatment expense for a
competenphysician, chiropractpdentist, psychologist qgodia  traumaticinjury becoming due 12 years after that date dtall
trist designated by the department who is not under contract wihid by the employer or insurer Payment of wages by the
or regularly employed by a compensation insurance carrier e@mployerduring disability or absence from work to obt&ieat
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mentshall beconsidered payment of compensation for the pur A plaintiff-employer was not deprived of any substantial due process rights by the
f ; I . department'sefusal to invoke its rule requiring inspection of the opposing parties’

poseOf '[h_IS section if the _employer knew of the employeﬁnm medicalreports when the plaintihad ample notice of the natuvéthe employes’

tion and its alleged relation to the employment. claim. Theodore Fleisneinc. v DILHR, 65 Ws. 2d 317222 N.W2d 600(1974).

(5) This section does not limit the time within which the state Underthe facts of the casa refusal to grant an emploj@request for adjournment
. . . . d lofd . Bit C Ityw@oILHR, 97 Wis. 2d 730295
may bring anaction to recover the amounts specified iL62.49  N'W2d183(Ct App. 1080). oo 5. 2d 730
(5) and102.59 Sub.(1) (d) does not create a presumption that evidence presented by phgting
H [y siciansis correct. The statute enforces the idea that LIRC determines the weight to
(6) .lf an employee or dependent Sh,a.”’ at the time of inury be given medical witnesses. Conradtvt. Carmel School197 Ws. 2d 60 539
atthe time the employezbr depender’right accrues, be undern.w.2d 713(Ct. App. 1995)94-2842
18 years of age, the limitations of time within which the employe%Ll_RC’S author_ilty _undl_er Stt;]b- 1) @ {0 gontrol its callend%t_andtmaqﬁ%e its internal
. [ ; affairs necessarily implies the power to deny an applisanttion to withdraw an
.Or dependent may f”.e application O': proceetier this chapter applicationfor hearing. An appellastfailure to appear at a hearing after a motion
if they would otherwise sooner expire, shall be extendemeo to withdraw theapplication was denied was grounds for entry of a default judgment

yearafter the employee or dependent attains the age of 18 yeellgiéegg; 89-8 1_%%-38 (1) (a). BaldwinlMRC, 228 Ws. 2d 601599 N.W2d 8(Ct. App.
If, within any part of the Iastear of any such pe”Od, of I|m|tat|on, In the absence déstimony in conflict with a claimastmedical experts, LIRC
anemployee, the employeepersonal representative, or Sufvivmayreject the expert evidence if there is countervailing testimony raising legitimate
i i i i t about the employeehjury. Kowalchuk vLIRC, 2000 WI App 85234 Wis.
iﬂg L(_1Je|_c;e8dsetntt be |n5ﬁne or gn ?Ftl\'/te t(_jurt1y I||nbthe airmgddfc:rcggg%a D20 Mo i San

eunite ates such period of imitatishall be extended to It was reasonable for LIRC to conclude that the statute of limitations under sub. (4)
yearsafter the date that the limitatiovould otherwise expire. The for death benefits begins to run at the time of death, rather than the tinjerpf

Qi i i i InternationalPaper Co. VLIRC, 2001 WI App 248248 Wis. 2d 348635 N.W2d
provision hereof with respect to persons active duty in the 823 0120126

armedforces of the U_nit_ed States shall apply Om}ere no appli Theretroactive application of sub. (4) andL02.66 (1), as amendeteefive April
cablefederal statute is in fefct. 1, 2006, is unconstitutional as applied to the insurer in this case for two reasons: 1)

. . . . it violated the insurés dueprocess rights guaranteed by the 14th amendment to the
(7) (a) Except as _prowded in p_c’:(lb), in a claim under S. U.S.Constitution and Article I, Section 1 of thésabnsin Constitution; and 2) it sub
102.44(2) and(3), testimony or certified reports of expert wit stantiallyimpaired the insurés contractual obligation in violation @iticle |, See
i i i i i iom 10 of the U.S. Constitution and Article I, Section 12 of thec@hsin Constitu
nessewn loss of earning capacity may be received in eviden¢® Society Insurance LIRC, 2010WI 68, 326 Ws. 2d 444786 N.W2d 385
andconsidered with all other evidence to decide oaraployees g-3135

actualloss of earning capacity Theright to rebut a report under suf) (g) is not the same as the right to cross—

- . examinethe independent medical examiner who drafted the report. Sub. (1) (g)
(b) Except as provided in pge), the department shall excludemakesno provision for the examiner to give testimony at a hearing or a deposition,

from evidence testimony or certified reports from expert wiprovidingno opportunity for cross—examination to occ@y stating that the inde

i i pendent medical examiner must submit a rejpowriting to LIRC and the parties,
nessesinder par(a) offered by the partyhat raises the issue 0fthe legislature indicates that it did nisttend the examiner to attend the hearing.

lossof earning capacity if that party failedrtotify the department auroraConsolidated Health Care babor and Industry Review Commissi@@10
andthe other parties of interest, at least 60 days before the date/iofpp 173 _Ws.2d __, ___ N.ved ___10-0208

the hearing’ of the party’ intent to provide the testimony or Prehearingliscoveryunder Wsconsins workets compensation act.owers. 68
reportsand of the names of the expert witnesses involved. EXC%‘F 597 (1985).

asprovided in pai(c), the department shall exclude from evidence, 175 aApnortionment  of liability . (1) If itis established
testimonyor certified reports fromxpert witnesses under pe) he hearing that 2 or more accidental injuries, for each of which
_of'ferecikl)y a pa]lcrty of interest |n_tres_fptc;]nse to thedpartty tfha.llt raautses arty to the proceedings is liable under this chaptare each
ISSueot loss ol earning capacily It the respondpagty 1aled 10 o qyibtedto a physical or mental conditidar which benefits
notify the department and the other parties of interest, at45as‘/vould be otherwise due, liability for such benefits shall be appor

daysbefore the date of the hearing, of the pariytent to provide _; - ) e X
. ! tionedaccording to thg@roof of the relative contribution to dis
thetestimony or reports and of the nameshef expert witnesses ability resulting from the injury

involved.
nvove (2) If after a hearing or a prehearing conference the depart

(c) Notwithstanding theoticedeadlines provided in pgb), - L ; !
AR . : .. mentdetermines that an injured employee is entitled to compensa
the department may receive in evidence testimony or certifi &n but that there remains in dispute only Egie of which of 2

reportsfrom expert witnesses under p@) when the applicable or more parties is liable for that compensation, the department
noticedeadiine under pab) is not met if good cause is shown formayorder one or more parties to pay compensation in an amount
thedelay in providing the notice required under. flarand if no '

. g time and manner as determined by the department. If the depart
partyis prejudiced by_ the delay . .. _mentlater determines that another party is liabledompensa
(8) Unless otherwise agreed to by all parties, an injureflon the department shall order that other party to reimburse any

employeeshall file with the department and serve on all parties g4ty that was ordered to pay compensation under this subsection.
least15 days before the date of the hearing an itemized statemepisiory: 1979 ¢. 2781993 a. 81

of all medical expenses and incidental compensation under s.

102.42claimed by the injured employee. The itemistatement 102.18 Findings, orders and awards. (1) (a) All parties
shall include, if applicable, information relating to any traveshallbe aforded opportunity for full, fajrpublic hearing after rea
expensedncurred by the injured employee in obtaining treatmegbnablenotice, but disposition of application may be méage
including the injuredemployees destination, number of trips, compromisestipulation, agreement, or default without hearing.
roundtrip mileage and meal and lodging expenses. The depart )y ithin 90 days after the final hearing and close of the
ment mlay notadmit into e_\/lden(ie any information relating tqecorg,the department shall make and file its findings upon the
rrie_dlcadgxpen.ses a(;'d '“Cl'demaf chomp_en;it]loln und];tf_)lzélZ ultimate facts involved in the controversgnd its orderwhich
claimedby an injured employee If the injuremnployee failed 10 55 state its determination as to the rights of the parties. Pending
file with the department and serve on all parties at least 15 dgystina| determination of any controversy before it, the depart
beforethe date of the hearing an itemized statement of the medi¢al may in its discretion after any hearing make interlocutory
expenses and incidental compensation undeg¥s42claimed by ingings, orders, and awards, which may be enforced in the same

theinjured employeeunless the department is satisfied that thefg s \nems finalawards. The department may include in any-inter

is good cause for the failure to file and serve the itemized Stﬁ@cutoryor final award or order an order directing traployer
ment.

History: 1971 c. 1481971 c. 2135, 1973 . 150282 Sup. Ct. Orde67 Wis or insurer to pay for any future treatment that rbaynecessary to
24585 774 (1975)1975 ¢.14755.20, 54 1975 c. 199200, 1977 ¢. 29195 273 cure and relieve the employee from thiee$ of the injury If the
1979 c. 2781981 c. 92314 1981 c. 31%.2202 1981 c. 3801981 c. 39%k.211;  departmenfinds that theemployer or insurer has not paid any
1985a. 831989 a. 64139 359, 1991 a. 851993 a81, 492, 1995 a. 27117, 1997 amounttha’[ the emp|0yer dnsurer was directed to pay in any
by i%ol 2371999 a. 92001 a. 372003 a. 1442005 a. 1722007 a. 1852009 jntariocutoryorder or award and that the nonpayment was not in

Cross-reference: See also ctDWD 80, Wis. adm. code. goodfaith, thedepartment may include in its final award a penalty
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not exceeding 25% of each amount that was not paid as directeddified by the department under siB) or by thecommission
Whenthereis a finding that the employee is in factfedfhg from undersub.(3) or (4) or is set asiden judicial review under s.
an occupational disease caused by the employment of th@2.23

employeragainst whom the application is filed, a final award dis (bp) If the department determines that the employer or4insur
missingthe application upon the ground that the applicant has sgficecarrier suspended, terminated, or failed to make payroents
feredno disability from the disease shall not bar any claim thgiled to report an injury as a result of malice or bad faith, the
employeemay thereafter have for disabiligustained after the departmentay include a penaliy an award to an employee for
dateof the award. eachevent or occurrence of malice or Haith. This penalty is
(bg) 1. If the department finds under &) that an insureor  the exclusive remedy against an employer or insurance ctorier
self-insurecemployer is liable under this chapfer any health malice or badfaith. If this penalty is imposed for an event or
servicesprovided to an injured employee by a health service proccurrenceof malice orbad faith that causes a payment that is due
vider, but that the reasonableness of the feegetbby the health aninjured employee to be delayed in violation af@2.22 (1)or
serviceprovider is in dispute, the department may include in itsverduein violation of $.628.46 (1) the department may not also
orderunder par(b) adetermination as to the reasonableness of tbeder an increased payment underG2.22(1) or the payment of
fee or the department may notifgr direct the insurer or self- interestunder s.628.46 (1). The department may award an
insuredemployer to notifythe health service provider under s.amountthat it considers just, not to exceed the lesser of 260 per
102.16(2) (b)that the reasonableness of the fee is in dispute. T¢entof total compensation due or $30,000 for each event or-occur
departmenthall deny payment of a health service fee that thenceof malice or bad faith. The department may assess the pen
departmentetermines undehis subdivision to be unreasonablealty against the employethe insurance carrier both. Neither
An insurer or self-insured employer and a health seprioeider the employer nor the insurance carrier is liatdgeimburse the
thatare parties to a fee dispute under this subdivision are bowberfor the penalty amount. Thiepartment mayy rule, define
by the departmers’determinatiorunder this subdivision on the actionswhich demonstrate malice or bad faith.
reasonablenessf thedisputed fee, unless that determination is set (pw) I an insurera self-insured employer,df applicable, the

aside,reversed, or modified by the department under @)or yninsuredemployers fund pays compensation to an employee
by the commission under sulg) or (4) or is set aside on judicial exceswf its liability and another insurer is liable for all or part of
review under s102.23 the excess payment, the department may order the insurer or self-
2. If the department findsnder par(b) that an employer or insuredemployer that is liable to reimburse the insurer or self-

insurancecarrier is liable under this chapter for any treatment prinsuredemployer that made the excess paymerif applicable,
videdto an injured employee bytealth service providgbut that  the uninsured employers fund.
_the necessity of the treatment is in dlspute_, the department may(c) If 2 or more examiners have conductedranal hearing on
includein its order under pafb) a determination as to the neces, cjaim and are unable to agree on the order or award to be issued,
sity of the treatment or the department may nptifydirectthe  the gecision shall be the decision of the majorifythe examiners
employeror insurance carrier tootify, the health service provider areequally divided on the decision, the department may appoint
unders.102.16 (2m) (b}hat the necessity of the treatment is i, additional examiner who shakview the record and consult
dispute. Before determining under this subdivision the necessifth the other examiners concerning their personal impressions
of treatment provided to an injured employee, department e credibility of the evidence. Findings of fact and an order or
[)nat)ﬁ blét is n?t feqtu"id to, Obt?fl_lff) tge Op'n'o%oga}gogxggrz z's,el)ec ardmay then be issued by a majority of the examiners.

y the department who IS qualitied as providec . m (d) Any award which falls within a rangé 5% of the highest
(¢). The standards promulgatadder s102.16 (2m) (gphall be or lowest estimate of permanent partaability made by a prac

appliedby an expert in renderirg opinion as to, and in determin tiitri|onerwhich is in evidence is presumed to be a reasonable award,

ing, necessity of treatment under this subdivision. In cases P h .
: providedit is not higher than the highest or lower than the lowest
which no standards promulgated undet@2.16 (2m) (gppply estimatein evidence.

the department shall find the facts regardimeressity of treat i . )
ment. The department shall deny payment for any treatment that(e) Except as provided in $02.21 if the departmenorders
the department determines under this subdivision to be unnec@arty to pay an award of compensation, the party shall pay the
sary. An insurer or self-insured employer and a health servig&ardno later than 21 days after the date on which the ésder
providerthat are parties to a dispute under this subdivisier Mailedto the last-known address of the patmless the party
the necessity of treatment abund by the departmesttieter files a petition for review under suf8). This paragraph applies
minationunder this subdivision othe necessity of the disputedt0 all awards of compensation ordered by the department, whether
treatmentpnless that determinationsst aside, reversed, or mod the award results from a hearing, the default of a partg com
ified by the department under siB) or by the commission under Promiseor stipulation confirmed by the department.
sub.(3) or (4) or is set aside on judicial review undei82.23 (2) Thedepartment shall have anthintain on its stasuch

3. If the department finds under pé) that an insurer or self- €xaminersas are necessary to hear and decide disputed eladns

insuredemployer is liableinder this chapter for the cost of a-pret0 assist in the &ctive administration of this chapteiThese
scriptiondrug dispensed underlf2.425 (2)for outpatient usby e_xamlne_rsshall be attorneys a.nd may be deS|gr]atgd as administra
aninjured employee, but that the reasonableness of the amdiég law judges. These examiners may make findings and orders,
chargedfor that prescription drug is in dispute, the departmeffdapprove, revieyset aside, modify or confirm stipulations of
mayinclude in its order under péb) a determination as to the rea Settlemenbr compromises of claims for compensation.
sonableness of the prescription drug ghanr the department may  (3) A party in interest may petition tiemmission for review
notify, or direct the insurer or self-insured emplotgenotify, the of an examinés decision awarding or denying compensaifon
pharmacisbr practitioner dispensing the prescription drug undéne department or commission receives the petition within 21 days
s.102.425 (4m) (bthat the reasonableness of the prescriptiafterthe department mailed a copy of the exam@findings and
drug chage isin dispute. The department shall deny payment ofderto the partys last—-known address. The commission shalll
a prescription drug chge that thedepartment determines underdismissa petition which is not timely filed unless tpetitioner

this subdivision to be unreasonable. An insurer or self-insurebowsprobable goodause that the reason for failure to timely file
employerand a pharmacist or practitioner that are parties to a digasbeyond the petition& control. If no petition is filed within
puteunder this subdivision over the reasonablepnéssprescrip 21 days from the date that a copy of the findings or order of the
tion drug chage are bound by the departmendletermination examineris mailed to the last—-known address of the parties in
underpar (b) on the reasonableness of the disputed prescriptimterest,the findings or order shall be considered final unless set
drug chage, unless that determination is set aside, reversedaside,reversed omodified by the examiner within that time. If
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thefindings or ordeare set aside by the examiner the status shalln a case involving conflicting testimony in which thepartment reverses an

: g ; - examiner'sfindings, fundamental fairness requires a separate statement by the
be the same as prior to the findirgrder set aside. If the find artmenexplaining why it reached its decision, as well as specifically setting forth

. 2 . : ep
ingsor order are reversed or modified by the examiner the time ?:the record its consultation with the examiner witspect to impressions or conclu
filing a petition commences with the date that notice of rever%‘%wsin regard to the credibility of witnesseSimonton vDILHR, 62 Ws. 2d 1.2,

i . _ 214N.W.2d 302(1974).
or modification is mailed to the last-known address of the parti ub.(5) is inapplicable if at the original hearing the examiner considered the possi

in inter§3t. Th? CQmmiSSion Sha” eithe‘il'ﬂf., reverse, S.et aside piiity of both accidental injury and injury caused by occupational diseaskeaiet!

or modify the findings oorder in whole or in part, or direct thetheapplicant benefits. Murphy DILHR, 63 Ws. 2d 243217 N.W2d 370(1974).

taking of additional evidence This action shall be based on An award will be dirmed if it is supported by any credible evidence. When there
. . " a.slreinconsistencies or conflicts in medical testimanhis for the department amebt

review of the evidence submitted. the courts to reconcile inconsistencieBheodore Fleisneinc. v DILHR, 65 Ws.

(4) (@) Unless the liability under €.02.35 (3) 102.43 (5) 20317 222 N.W2d 600(1974). . o A A
102.49 102.57 102.58 102.59 102.600r 102.61is specifically Theauthority granted under sub. (3) to modify the findings of a hearing examiner

. g doesnot extend to the making of findings and an order on an alternative basis-of liabil
mentionedthe orderfindings or award are deemed not tfeeff ity neither tried by the parties nor ruled on by the examinédrenanother basis of
such Iiability liability is applicable, the examirisrfindings must be set aside and an order directing

. L. L. thetaking of additional testimony entered, directing the examiner to make new find
(b) Within 28 days after a decision of the commissiomasled  ingsas to the substituted basis. Joseph Schlitz Brewing. @JLWR, 67 Ws. 2d
to thelast-known address of each party in interest, the comml§?h22d§ N-_W2dI 4f92(1975|)_- onth iher based it
; ; ; ; i edismissal of an application that wasither based upon a stipulation or eom
S!On m‘"’.‘y on its own motion, set aside the decision for further COF)lromisenor entered after a hearing was void. The original application was valid
sideration. thoughmade many years earligkohler Co. vDILHR, 81 Ws. 2d 1, 259 N.W2d
(c) On its own motiorfor reasons it deems igfent, the comm  695(1977).

N . - : ~einpd hedepartment is not required to make specific findings as to a defense to-a work
missionmay set aside any final order or award of the commissigy claim, but it is better practice to either make findings or state why none were

or examiner within one year after the date of dihder or award, made. Universal Foundry Co..DILHR, 82 Ws. 2d 479263 N.W.2d 172(1978).

upongrounds of mistake orewly discovered evidence, and, after Commissiorguidelines, formulated as internal standards of credibility in wisrker

; : P e compensatiorases, are irrelevant éocourts review of the commissianfindings.
further consideration, do any of the following: E. F. Brewer Co. vDILHR, 82 Wis. 2d 634264 N.W2d 222(1978).

1. Affirm, reverse omodify, in whole or in part, the order or A general finding by the department implies all facts necessary to support it. A

award finding not explicitly made may be inferred from other properly made findings and
o . from findings that were not made if there is evidence that would support those find
2. Reinstate the previous order or award. ings. Valadzic v Briggs & Stratton Cor®2 Wis. 2d 583286 N.W2d 540(1979).

3. Remand the case to the department for further proceeding8,P (1) PB)1= ConRiuions), Messnerriggs & Stratton Corft20 Ws. 2d 127

(d) While a petition for review by the Commission is pending An employer was penalized for denying a claim that was not “fairly debatable”
or after entry of an ordesr award by the commission but beforelgdersub- (915% (bp).Kimberly—Clark Corp. vLIRC, 138 Ws. 2d 58405 N.W2d 684
commencemendf an action for judicial reviewr expiration of ~(CAPP: 1987).

. : X . Lo h . Sub.(4) (c) grants the review commission exclusive authority to set aside findings
the period in which to commence an action for judicial reyi gueto newly discovered evidence. The trial court does not possess that authority

commissionshall remand any compromise presenteid tim the Hoppv. LIRC, 146 Ws. 2d 172430 N.w2d 359(Ct. App. 1988).

department foconsideratiorand approval or rejection pursuant, To show bad faith under sub. (1) (bp) a ciaimant must show that the employer acted
- - withouta reasonablibasis Tor the delay and wi nowiledage or a reckless aisregart
t05s.102.16 (1) Presentation of a compromise does nfecthe  of thelack of reasonable basis for the delajorth American Mechanical LIRC,

periodin which to commence an action for judicial review 157 Ws. 2d 801460 N.W2d 835(Ct. App. 1990).

; ; After the commission makes a final orderd the review period has passed, the
(5) If it shall appear tthe department that a mistake may hav, mmission’decision is final for all purposes. KwaterskLiRC, 158 Wis. 2d 1.2,

beenmade as t@ause of injury in the findings, order or awardis2N.w.2d 534(Ct. App. 1990).

upon an alleged injurybased on accident, when in fact the Sub.(3) does not authorize LIRC to take administrative notice of anyréadew
employeawas suflering from an occupational disease, the depaf dhinsliegs;g mmggolrgo?ecftorgsge{‘gegg’gim'”er Amsoil, Inc. vLIRC, 173 Ws.
mentmay upon its own motion, W'Fh or without hearingthin _ The commission may not reject a medical opinion absent something in the record
3 years from the date of such findings, order or award, set asitpportthe rejection; countervailing expert testimony is not required in all cases.
suchfindings, order or award, or the department may take sueiiptv. LIRC, 183 Ws. 2d 450515 N.W2d 268(Ct. App. 1994).

: P i Issuanceof adefault order under sub. (1) (a) is discretion&yles of civil proce
actionupon appllcatlon made within such 3 yea'ﬂ;;ereafterand dure do not apply to administrative proceedings. Nothing in the law suggests a

after opportunity for hearing, the department mifyn fact the defaultorder must be issued in the absence of excusable negéehaagh vLIRC,
employesis sufering from disease arising out of tamployment, 20%\1MS- 2d 154554 N-Wiflij |678(Ct- dApp- 1%96)_96—0470 et -
g ; ; ; e commission may natle on and consider issues on appeal that were Rot liti
make new fmdlngs and award, or it may reinstate the prev'°ﬂ§tedandmay not consider evidence not considered by the administrative law judge
findings, order or award. unlessthe parties are allowed tofef rebuttal evidence. Wght v. LIRC, 210 Ws.

; ‘i 289565 N.W2d 221(Ct. App. 1997)96-1024
(6) In case of disease arising out of the employment, tﬁe'LIRC’s authority under s. 102.17 (1) (a) to control its calender and manage its inter

departmenmay from time to time review its findings, ord@r najafairs necessarily implies the power to deny an applisanétion to withdraw
award,and make new findings, order or award, based on the fagutsgﬁgcatiotr;] for htle,aritng- An agpe!laglfailure to a%pefar at a; hea;rin?j a}fterlte} naotion .

; ; i ; ; 0 withdraw theapplication was denied was grounds for entry of a default judgmen
regardingdisability or otherwise as they may then appeBttis | jersup, (1) (a). Baldwin LIRC, 228 Ws. 2d 601599 N.W2d 8(Ct. App. 1999),
subsectiorshall not dfect the application of the limitation in s. 9g8-3090
102.17(4)_ LIRC's application of sub. (1) (bp) was entitled to great weight deference. Beverly

: . - 3 Enterprises. LIRC, 2002 WI App 23250 Ws. 2d 246640N.W.2d 51801-0970
352'513;{' Clgéﬁgéé? 13;%%512%371%& 241179&79392: 13 31152779;‘38891297% To demonstrate bad faith under sub. (1) (Bplaimant must show the absence of
a 14 2001 a 372003 a. 1442005 a 172200'7 2. 185 ' areasonable basis for denying benefits and the defeedarivledge or reckless
) . . e : - disregardof the lack of a reasonable basis for denying the claim. BroWwiRC,
Cross-reference: See also LIRC and BWD 80.05 Wis. adm. code. 2003WI 142, 267 Ws. 2d 31671 N.W2d 279 02-1429
Committee Note, 1971:The intent is to authorize the commission within its abso “Becausesib. (1) (bp) specifically allows for the imposition of bad faith penalties
lute discretion to reopen final orders on the basis of mistake or newly discovered gMian employer for failure to pay benefits, and because s. 102.23 (5) specifically
dencewithin a period of one year from the date of such order where this is foundg@ectsthe employer to pay benefits pending an appeal when the only issue is who
bejust. Itis intended that the commission have authtsityrant or deny compensa il pay benefits, an employer may be subject to bad faith penalties under sub. (bp),
tion, including the right to increase or to decrease benefits previously awgBied. independentrom its insurenwhen it fails to pay benefita accordance with s. 102.23

371-A] _ _ _ (5). Bosco vLIRC, 2004 Wi 77272 Ws. 2d 586681 N.W2d 157 03-0662
Interlocutoryorders issued by the department in wotkeompensation cases are * ‘Sub. (1) (d) does not prohibit determinations in excess of the highest medical
notres judicata. \Wsch vDILHR, 46 Ws. 2d 504175 N.W2d 201(1970). assessmenn evidence, but rather creates a presumption of reasonableness for

Whenthe department reverses an exaniméindings and makes independentawardsthat fall within theprescribed range. The statute does not state that an award
findings, the latter should be accompanied by a memorandum opinion indinating outsideof the prescribed range is unreasonable andrmtgsohibit DWD from set
only prior consultation with the examiner and review of the record, but a stateméng minimum loss of use percentaggsadministrative rule. Daimler Chrysler v
or statements of the reasons for reachingfareifit result or conclusion, particularly LIRC, 2007 WI 15299 Wis. 2d 1 727 N.W2d 31, 05-0544

whenthe credibility ofwitnesses is involved. rdnsamerica Insurance CoDILHR, Sub.(1) (bp)does not govern the conduct of the department or its agent and does
54Wis. 2d 272195 N.W2d 656(1972). See also MervoshMRC, 2010 WI App  not impose any penalty on the department or its agent for bad faith conduct in
36,324 Ws. 2d 134781 N.W2d 236 09-0271 administeringhe uninsured employers fund. Sub. (1) (bp) constitutes the exclusive

The department could properly find no permanent disability in the case of a stemedyfor the bad faitttonduct of an employer or an insurance cari&cause sub.
cessfulfusion of vertebrae and still retain jurisdiction to determine future disabilitfd) (bp) does not apply to the departmertgent, it does not provide an exclusive
whendoctors testified that there might be futureets. \érnon County vDILHR,  remedyfor the agens bad faith. Moreoves. 102.81 (1) (a) exempts the department
60 Wis. 2d 736211 N.W.2d 441(1973). andits agent from paying an employee the statutory penalties and interest imposed
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onan employer or an insurance carrier for their misdeeds, but nothing in s. 1028érk. If more than one payment is provided for in the award or

(1) (a) exempts the department or its agent from liability for its bad faith conduct;j
processingclaims. Aslakson.vGallagher Bassett Services, 12007 WI 39 300 Jl']'dgment,orders shalbe drawn as the payments become due. No

Wis. 2d 92 729 N.W2d 712 04-2588 statuterelating to the filing of claims against, and the auditing,

Because the parties explicitly stated the only claim against the employer Waséﬂbwing and payment of claims by municipalities shall agply
accidentalinjury, the employer could not “know the clyas or claims” against it

includedanoccupational disease claim. It never had an opportunity to be heardlbfe Payment of an award or judgment under this section.
“the probative force of the evidence adduced by both sides” as applied to the-occuphlistory: 1983 a. 19k.6.
tional disease claim, or on the law applicabléh® occupational disease claim, either

duringthehearing or in its brief to the commission. As such, the employer was dene02.22 Penalty for delayed payments; interest. (1) If

bothdue process and a “fair hearing” under sub(g)l) Waste Management Incorpo ; f ; ; :
ratedv. LIRC, 2008 WI App 50308 Ws. 2d 763747 N.W2d 782 07-2405 the employer or his or her insurer inexcusaigfays in making

Oncea permanent partial disabiliaward is made, the workercompensation stat  the first payment that is due an injured employee for more than 30

utesprovide only limited provision for reopening. The statutes do not provide for ttﬁaysafter the day on which the employee leaves work as a result
reopeningof a final award two years after it is rendered in the event the employ; P ; :
rehiresthe employee. Schreiber Foods, IndIRC. 2009 WiApp 40 316 Ws. 24 0f an injury and if the amount due is $500 or more pégments

516, 765 N.W2d 850 08-1977 asto which the delay is found shdie increased by 10%. If the

Caselaw appears to define an order “awarding or denying compensation” in sgmployeror his or her insurer inexcusably delaysnaking the
(3) synonymously with an order reaching theerits of the applicargt’ claim.

Although the administrative decisions in this case contemplated the poss;ibilityf('}’fSt payment that is due_ an injured employee for more than 14
futureaction by the claimant, the dismissal waspracedural or rooted in standing daysafter the day on which the employee leaves work as a result

doctrinedlike ripeness but based on a findthgt the claimant presented irfaziént ini i i
evidenceto substantiate it and did reach the merits. LaBer®éusau Insurance of an injury the payments as to which tdelay is found may be

Companies2010 Wl App 148 Ws.2d __,  NVed ___09-1628 increased by 10%. If the employer or his or her insurer inexcus
T T T ably delays for any length of time in making any otpayment
102.19 Alien dependents; payments through consular that is due an injured employee, the payments as to which the

officers. In case a deceased employee, for whose injury or dedélay is found may be increased by 10%Vhere the delay is
compensatioris payable, leaves surviving alien dependents+esichargeabldo the employer and not the insurer s102.62shall

ing outside of theéJnited States, the duly accredited consuléir of apply andthe relative liability of the parties shall be fixed and dis
cer of the country of which such dependents are citizens or swtfargedas therein provided. The department may also order the
officer’s designated representative residing within the state shalinployer or insurance carrier to reimburseeh®loyee for any
exceptas otherwise determined by the departmerihésole rep  financechages, collection chges or interesthich the employee
resentativeof the deceased employaed dependents in all mat paidas a result of the inexcusable delay by the employer ok insur
terspertainingto their claims for compensation. The receipt bgincecarrier

suchofficer or agent of compensation funds and the distribution (2) If the sum ordered by the department to be paid ipaiot
thereofshall be made only upon order of the departmentpapd whendue, that sum shall bear interest at the rate of 10% per year
mentto such dicer or agent pursuant to any such order shall bgne state isliable for such interest on awards issued against it
afull dischage of the benefits or compensation. Such consul@iderthis chapter The department has jurisdiction to issue award
officer or such dicer’s representativehall furnish, if required by for payment osuch interest at any time within one year of the date
the department, a bond to be approved bgdhditioned upon the of its order or upon appeal after final court determination. Such
proper application of all moneys received by such person. Befgigerestbecomes due from the date the examinerder becomes

suchbond is disch@ed, such consularfafer or representative final or from the date of a decision the labor and industry review
shallfile with the department a verified account of itieens of his  commissionwhichever is later

or her receipts and disbursements of such compensation. Suc ) If upon petition for review the commissiorfimhs an

consularofficer orrepresentative shall make interim reports to they s miner'sorder interest at the rate of 7% per yearthe amount
departmegas |t2ng1ay require. orderedby theexaminer shall be due for the period beginning on
History: 1977 c. the 21st day after the date of the examisarder and ending on
102.195 Employees confined in institutions; payment the date paid under the commiss®decision. If upon petition for
of benefits. In case an employee is adjudged insane or incomgigdicial review under 5102-23th90°°U” dfrms the commissios
tent, or convicted of a felonyand is confined in a public institution d€Cision,interest at the rate of 7% per year on the amount ordered
andhas wholly dependentpon the employee for support a-perPY the examiner shall be due up to the date of the commission
son, whose dependency is determined as if the emplaze decision,and thereafter interest shall be computed under(8ub.

deceasedsompensation payable during the period of the employygen s 1663 & 617~ = -0 $.60(13);1979 c. 2781981 c. 921983 a. 98

ee'sconfinement may be paid to the employee aneéthployees The department can assess the penalty for inexcusable delay in making payments
dependentsn such mannefor such time and in such amount agrior to the entrl))/ of a:jn grd%ﬂ'hg questior;‘mof(ijnexcusable dela%/ is ol?e of law and the
i courtsare not bound by the departmeniinding as to it. Milwaukee County v
the department by order provides. DILHR, 48 Wis. 2d 392180 N.W2d 513(1970).
History: 1993 a. 492 Thepenalty under sub. (1) does not bar an action for bad faith for failure to pay a
... .claim. Coleman vAmericanUniversal Insurance C86 Ws. 2d 615273 N.W2d
102.20 Judgment on award. If any party presents a certified220(1979).

copy of the award to the circuit court for any Coum}e court LIRC’s application of sub. (1) was entitled to great weight deferenEe. Beverly
shall, without notice, rendejudgment in accordance with the="terPises: LIRC, 2002 Wi App 23250 Ws. 2d 246640N.W.2d 518 01-0970

award. A judgment rendered under this sectsrall have the 10223 Judicial review. (1) (a) The findings of fact made
sameeffect as though rendered in an action tried dettrmined  py the commission acting within its powers shall, in the absence
by the court, and shall, with likefett, be entered in the judgmentof fraud, be conclusive. The order or awgrénting or denying
andlien docket. compensationeither interlocutory or final, whether judgment has
T\?vtgrrc)i/ uln%%sr ;isigggrll ;-e?as award that has become final under s. 102.1. eenrendered on it or nots subject to review only as provided
(3). Warren vLink Farms, Inc123 Ws. 2d 485368 N.W2d 688(Ct. App.1985). 1N this section and not under &@27 or s.801.02 Within 30 days
afterthe date ofin order or award made by the commission either
102.21 Payment of awards by municipalities. ~ Whenever originally or after the filing of a petitiofor review with the depart
an award is made by the departmemtder this chapter or s. mentunder s102.18any party aggrieved thereby may by serving
66.191 1981 stats., against any municipalttye person in whose a complaint as provided in paib) and filing the summons and
favor it is made shall file a certified copy theredth the munici  complaintwith the clerk of the circuit coudtommence, in circuit
pal clerk. Wthin 20 days thereafteunless an appeal is takencourt,an actioragainst the commission for the review of the order
suchclerk shall draw awrder on the municipal treasurer for theor award, in which action the adverse party shall also be made a
payment of the award. If upon appeal such awardirnad in  defendant.If the circuit court is satisfied that a party in interest has
whole or in part the order for payment shall be drawn within 1Beenprejudicedbecause of an exceptional delay in the receipt of
daysafter a certified copy of such judgment is filed with the propercopy of anyfinding or orderit may extend the time in which an
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actionmay be commenced by an additional 30 day® proceed materialand controverted finding of fathat is not supported by
ingsshall be in the circuit court of the county where the pldintitredibleand substantial evidence.
residesexcept that if the plainfiis a state agencihe proceed  History: 1973 c. 1501975 c. 199Sup. Ct. Order73 Ws. 2d xxxi (1976):1977

ingsshall be in the circuit court of the county where the defend ?8%,%79773'6_12877351'2%1135'3%%7;502- 1oeara ggﬁggg'ﬁég ‘é‘?'ggl\é\gsf 2dxii

resides. The proceedings may be brought in any circuit court if @lbo1a. 37 2005 a. 172442
partiesstipulate and that court agrees. Judicial Council Committee’s Note, 1976The procedure for initiating a petition
. . . for judicial review under ch. 102 is governed by the provisions of s. 102.23 rather than
(b) In such an action a complaint shall be _served @ith  the provisions for initiating a civil action under s. 801.02. [Re Ordecate Jan. 1,
authenticatedopy of the summons. The complaint need not 3877]

verfed, bt shal tte th groLnds Lpon Which  review s Sough= 18 psslg o LI e s o nrploent o
Serviceupon a commissioner or agent authorized byctimmis circuit court had subject matter jurisdiction. An answer by the department that s.

sionto accept service constitutes complete service on all parties, 15[now 227.52] gave no jurisdiction amounted to an appearance, and the depart

i i could not later claim that the court had no personal jurisdiction because the
butthere shall be left Wlth.the person so served as many Coplegggllamhad not served summons and complaint. LeeDILHR, 49 Wis. 2d 491
the summons and complaint as there are defendants, and the ¢\ .w.2d 245(1971).

missionshall mail one copy to each other defendant. A finding of fact, whether ultimate or evidentiaiy still in itsessential nature a

: ; iaai fact, whereas &onclusion of law accepts those facts, and by judicial reasoning results
(c) Except as provided in pé&m), the commission shall SENVetrom the application of rules or concepts of law to those facts whether undisputed or

its answer within 20 days after the service of the complaint, amds. Kress Packing Co. Kottwitz, 61 Wis. 2d 175212 N.W2d 97(1973).
within thelike time, the adverse party may serve an answer to thé challenge to the constitutionality stib. (1) was not sustained since it is manifest

; ; i from the statute that the legislature intended to have the department be the real party
complaint,which answer mayby way ofcounterclaim or cross in interest and not a mere nominal partfunter v DILHR, 64 Ws. 2d 97 218

complaint,ask for the review athe order or award referred to innN.w.2d314(1974).
the complaint, with the sameffect as if the party had commenced Whenthe claimant timely appealed an adverse weéskesmpensation decision in
i i goodfaith, but erroneously captioned the appeal, the trial court abused its discretion
aseparate action for the review thereof. . by dismissing the actionCruz v DILHR, 81 Wis. 2d 442260 N.W2d 692(1978).
(cm) If an adverse party to the proceeding brought under parmn employer whose unemployment compensation acdsurt afected by the
(a) is an insurance companye insurance company may serve aspmmission'sdetermination has no standing to seek judicial reviearnwell Per

answerto the complaint within 45 days after the service of tH@nnelAssociates WILHR, 92 Ws. 2d 53264 N.W2d 706(Ct. App. 1979).
An agencys mixed conclusions of law and findingsfatt may be analyzed by

complaint. using2 methods: 1) the analytical method of separating law from fact; or

Rhatbie
icqij lor policymethod that avoids law and fact labels and searches for a rational basis
(d) The commission S.ha” make retumn t_O the court of all docgjr theagencys decision. United &y of Greater Milwaukee WILHR, 105 Ws. 2d
mentsand papers on file in the maftall testimony that has beens47 313'N.w2d 858(Ct. App. 1981).

taken,and the commissios’ordey findings, and award. Such A failure to properly serve the commissjmrsuant to sub. (L) (b) results in a juris
returnof the commission when filed in thdfice of the clerk of dictional defect rather than a mere technical er@omez vLIRC, 153 Ws. 2d 686
the circuit court shall, with the papers specified in8g9.15 451N-W.2d 475(Ct. App. 1989).

. f T p . p . p. : Discretionaryreversal is not applicable to judicial review of LIRC orders under ch.
constitutea judgment roll in the action; and it shall not be neceso2. There iso power to reopen a matter that has been fully determined under ch.
saryto have a transcript approved. The action may thereupon1b& Kwaterski vLIRC, 158 Ws. 2d 1.2, 462 N.W2d 534(Ct. App. 1990).

i hois an “adverse party” under sub. (1) (ajigcussed. Brandt kIRC, 166 Ws.
broughton for hearing before the court upon the record by ag%’za 480 NW2d 673(1992), Miller Brewing Co. \LIRC, 173 Ws. 2d 700495
partyon 10 days' notice to the other; subject, howgieethe pre N 'w.2d660(1993).

visionsof law for a change of the place of trial or the calling in of A LIRC decision is to be upheld unless it directly contravenes the wordssththe
anotherjudge ute,is clearly contrary to legislative intent, or is otherwise without a rational basis.
' . . . WisconsinElectric Power Co. MLIRC, 226 Ws. 2d 778595 N.w2d 23(1999),
(e) Upon such hearing, the court may confirm or set aside suh2747

. ; ; n appeal under s. 102.16 (2m) (e) of a department determination may be served
orderor award; and ar_'y judgment which may .theretOfore ha\d%ﬁersub. (1) (b) orthe department or the commission. McDonougbepartment
beenrendered thereon; but the same shall basiée only upon of workforce Developmeng27 Wis. 2d 271595 N.W2d 686(1999),97-3711

the following grounds: Unders. 102.23 (1) (a), judicial review @vailable only from an order or award

.. . . . granting ordenyingcompensation. Judicial review by common law certiorari was
1. That the commission acted without or in exa#dts POW  notavailable for a claim that LIRC failed to act within the statutory time limitations

ers. undersub. (4), which would be subject to judicial review of any subsequentarder

awardgranting or denying compensation in that casiela. LIRC, 2002 WI 7.
2. That the order or award was procured by fraud. SERWIe. 20 426645 NW2d 870 00--3548 2

indi icaj The plaintiff complied with the requirement of sub. (1) that every adverse party be
3. That the findings of fact by the commission do not SuPporrq%ldea defendant by naming the defendaintsurer in the caption of the summons

the order or award. and complaint, which were timely filed and served even thougimseer was not

i i i ntionedn the complaing body Selaiden ¥Columbia Hospital2002 WI App 99
(2) Uponthe trial of any such action the court shall disrega BTG, 20 553644 N3G 890 01~2046

any lfrfEQU'aﬂty orerror Qf the commission or _the department syp, () requires an employer to make payment disabled employee pending
unlessit is made to dirmatively appeathat the plaintifwas dam  appealof a date of injury defense &m occupational disease case when the em(soyer
agedthereby liability is not disputedn appeal and the only question is who will pay benefits.
. . Boscov. LIRC, 2004 WI 77272 Ws. 2d 586681 N.W2d 157 03—-0662
(3) The record in any case shall be transmitted to the deparBecauses. 1(|J2.18f(1)f(l_3|p) specificagly aI}_ows fc()jr t§he impositikc))n(so)f bad f?ithllpeé1al
i irati ; son an employer for failure to pay benefits and because sub. (5) specifically directs

mentWIthm 5 days after expiration of the time for appeal from ﬂ'{ﬁe employer to pay benefits pending an appeal when the only issue is who will pay
orderor judgment of the court, unless appeal shall be thk@m  penefits, an employer may be subject to bad faith penalties uridi. £8 (1) (bp),

suchorder or judgment. independentrom its insurerwhen it fails to pay benefita accordance with sub. (5).

4) Wh di d . h h Boscov. LIRC, 2004 WI 77 272 Ws. 2d 586681 N.W2d 157 03-0662
( ) eneveran award is made against the state the attome)ﬁ'udicial review of workmes’compensation cases. Haferman, 1973 WLR 576.

generalmay bring an action for review thereof in the same manner

andupon the same grounds as are provided by($jb. 102.24 Remanding record. (1) Upon the setting aside of
(5) Whenan action for review involves only the question oanyorder or award, the court may recommit the controvansly
liability as between the employer and onenore insurance com remandthe record in the case to the commission for further hear
paniesor as between several insurance companies, a party thatihgsor proceedings, or it may enter the projoeigment upon the
beenordered bythe department, the commission, or a court to pdindings of the commission, ake nature of the case shall demand.
compensationis not relieved from paying compensation a#n abstract of the judgment entered by the trial court upon the
ordered. review of any order or award shall be made by the clerk of circuit
(6) If the commissiors order or award depends on any fadgtourtupon the judgment and lien docket entry of any judgment
found by the commission, the court shall not substitute its-jud@hich may have been rendered upon the order or awagth- T
mentfor that of the commission as to the weight or credibility gicriptsof the abstract may be obtained for like entry upon the judg
the evidence on any finding of fact. The comray howeverset mentand lien dockets of the courts of other counties.
asidethe commissiors order or award and remand the cagkéo  (2) After the commencemenf an action to review any award
commissionif the commissiors orderor award depends on anyof the commission the parties may have the record remanded by
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the court for such time and under such condition as they may potaimantat a financial institution. If the insurer or self-insured
vide, for thepurpose of having the department act upon the-quesnployer agrees to theequest, the insurer or self-insured
tion of approving or disapproving any settlementompromise employermay deposit the payment by direct deposit, electronic
thatthe parties may desire to have so approved. If approved thedstransferor any other money transfer technique apprdyed
actionshall be at an end and judgment may be entered thponthe department. The claimant may revoke a request under this
approvalas upon an award. If not approveditheord shall forth  subdivisionat any time by providing appropriate written notice to
with be returned to the circuit court and the action shall procetbe insurer or self-insured employer
asif no remand had been made. (c) Payment according to the directions of the award shall pro
History: 1975 c. 1471977 c. 291979 c. 2781995 a. 224 tect the employer and the emploiinsurey or the uninsured
102.25 Appeal from judgment on award. (1) Any party employersiund 'f_ appllcable_, from any clalm_of a}ttorr_leyien. .
aggrievecby a judgment entered upon tieview of any order or __(4) The chaging or receiving of any fee in violation of this
awardmay appeal therefrom within the time period specified sectionshall be unlawful, and the attorney or other person guilty
5.808.04 (1) A trial court shall not require the commission or an{f}€reofshall forfeit double the amount retained by the attorney or
party to the action to execute, serve or file an undertakirger therperson, the same to be collected by the state in an action in
5.808.070r to serve, or secure approval of, a transcript of the no%bt,upon complaint of the department. Out of the sum recovered
eht

of thestenographic reporter or the tape of the recording machibge court shall direct payment to the injured party of the amount

Thestate is a party aggrieved under this subsection if a judgm@h{he overchae.
istory: 1971 c. 1481975 c. 145.54; 1975 c. 1091977 c. 201979 c. 2781985

is entered upon the review confirming any order or award agalgﬂa 1989 a. 641993 a. 49P492 1995 a. 2241999 a. 92001 a. 372007 a. 185
it. At any time before the case is set down for hearing in the couitross-reference: See also DWD 80.43 Wis. adm. code.

of appeals or the supreme court, the parties may havedbed Theonly fee authorized to be paid to atlgrk of court under sub. (1) is the fee
remandedy the court tahe department in the same manner arttfders. 814.61 (5), when applicablét Atty. Gen. 148

for the same purposes as provided for remanding from the circi{'st2 27 Claims and awards protected; exceptions

courtto the department under02.24 (2) ) (1) Exceptas providedn sub.(2), no claim for compensation
(2) It shall be the duty afhe clerk of any court rendering asnalipe assignable, but this provision shall nééctfthe survival
decisionaffecting an award of the commission to promptly furthereof; nor shall any claim for compensation, or compensation

nishthe commission with a copy of such decision withoutgdar awarded,or paid,be taken for the debts of the party entitled
History: 1971 c. 148Sup. Ct. Orde67 Ws. 2d 585774 (1975).1977 c. 29187, thereto

195,418 1979 c. 2781983 a. 219 : . . L
Judicial Council Note, 1983:Sub. (1) is amended to replace the appeal deadline (2) (a) A benefit under this chapter &ssignable under s.

of 30 days after service of notice of entry of judgment or award by the standard tigg 1 (14) (e) 49.345 (14) (3)301-12 (14) (8)767-225 (1X|—):

specifiedin s. 808.04 (1), stats., for greater uniformiffhe subsection is further
amendedo eliminate the superfluous provisions for calendaring and hearing thé7-513(3), or 767.75 (1)or (2m).

apApeal-[I?ill %’51-81{ . dministratveer and dina th oth (b) If a governmental unjtrovides public assistance under ch.
e e e e cese a"®49 to pay medical costs or iving expenses related to'a claim under
asof right. Bearns VDILHR, 102 Ws. 2d 70306 N.W2d 22(1981). this chapterthe employer or insurance carrier owing compensa
tion shall reimburse that governmental unit any compensation

102.26 Fees and costs. (1) No fees may be chged bythe awardedor paid if the governmental unit has given the parties to
clerk of any circuit court forthe performance of any servicethe claimwritten notice stating that it provided the assistance and
requiredby thischapterexcept for the entry of judgments and-certhe cost of the assistance provided. Reimbursement shall equal
tified transcripts of judgments. In proceedings to review an ord@e lesser of either the amount of assistance the governroeittal
or award, costs as between the parties shall be in the discretiopref/ided or two—-thirds of the amount of thevard or payment
the court, but no costs may be taxed against the commission.remainingafter deduction of attorney feaad any other fees or

(2) Unlesspreviously authorized by the department,fee costschageable under ciL02 The department shall comply with
may be chaged or received for the enforcement or collection dhis paragraph when making payments undé0g.81
any claim for compensation, nor may any contract for that History: 1981 c. 20391 1983 a. 27192 1985 a. 831989 a. 641993 a. 481
enforcemenbr collection be enforceable when that feejusive 19972 1912371999 a. 92005 a. 443.265 2007 a. 20
of all taxable attorney fees paid or agreed to be paid for t
enforcemenbr collection, exceeds 20 percent of the amount
which that claim is compromised or of the amowwarded,
adjudgedor collected, except that @ases of admitted liability in
which there is no dispute as the amount of compensation du
andin which no hearing or appeal is necesstry fee chayed

h 2.28 Preference of claims; worker 's compensation
urance. (1) PrerereNce. The wholeclaim for compensa
tion for the injury or death of any employee or @ward or judg
mentthereon, and anglaim for unpaid compensation insurance
epremiums are entitled to preference in bankruptcy or insolvency
roceedingss is givercreditors’ actions except as denied orlim
may not exceed 10 percent, but not to exceed $250, of the amqD by any law of this state or hiie federal bankruptcy act, but

at which that claim is compromised or of the amount awardeg.: ; ; ; ; :
X A n shall not impair the | n ment enter n
adjudgedor collected. The limitation as to fees shall apply to t%?/zs\g%. shall not impair the lie any judgment entered upo

combinedchages of attorneys, solicitors, representatives, and (2) REQUIREDINSURANCE:EXCEPTIONS. (a) Duty to insue pay

adjusterswho knowingly combine their &fits toward the \oni'tor Compensation. Unless exempted by the department
enforcemenbr collection qf any compensation clal_m. underpar (b) or sub(3), every employeras described in $02.04
_(3) (a) Except as provided in pgb), compensation exceed (1) shall insure payment for that compensation iniresurer
ing $100 in favor of any claimant shall be made payablntb 5 thorizedto do business in thistate. A joint venture may elect
delivereddirectly to the claimant in person. ) to be an employer under this chaped obtain insurance for pay

(b) 1. Thedepartment may upon application of any interestaflent of compensation. If a joint ventutbat is subject to this
partyand subject to sulf2) fix the fee of the claimargtattorney  chapteronly because the joint venture elected to be an employer
or representative and provide in the award for that fee to be paitHier this chapter is dissolved and cancels or terminates its con
directly to the attorney or representative. tract for the insurance of compensation unttés chapterthat

2. At the request of the claimant medical expense, witngsént venture is deemed to havdestedwithdrawal, which shall
feesand other chgesassociated with the claim may be orderetie effective on the day after the contract is canceled or terminated.
paid out of the amount awarded. (b) Exemption fom duty to inste. The department may grant

3. The claimant may request the insurer or self-insur@dwritten order of exemption to an employer who shows itsfinan
employerto pay any compensation that is due the claimant loial ability to pay the amount of compensation, agrees to report
depositingthe payment directly into an account maintainethly faithfully all compensable injuries and agrees to comply with this
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chapterand the rules dhe department. The department may comlependenbn the support of the religious sect as a result of work-
dition the granting of an exemption upon the emplts/&rrnish  relatedinjuries, and the dependents of those members, with-a stan
ing of satisfactory security tguarantee payment of all claimsdard of living and medical treatment that are reasonable when
undercompensation. The department may require that bondscomparedo the general standard of living and medtoshtment
otherpersonal guarantees be enforceable against sureties inftbhenembers of the religious sect.

samemanner as an award may be enforced. The department may4. An agreement signed by an authorized representative of the
from time to time require proof dinancial ability of the employer religioussect to which the employee belonggtovide the finan

to pay compensation. Argxemption shall be void if the applica cjal and medical assistance describeslihd.3. to the employee

tion for it contains a financial statement which is false in any-ma@nd to the emp|oyee’ dependents if the emp|oyee sustains an

rial respect. An employer who files an application containingigjury which, but for the waiver under subd., the employer
falsefinancial statement remaissibject to paia). The depaft \wouid be liable for under <£02.03

mentmay promulgate rules establishing an amount to begetar (b) The department shall approve an application undefg)ar

to an initial applicant for exemption under this paragraph and gnye qenartment determines that all of the following conditions
annual amount to be chged to employers that have bee'?aresatisfied'

exemptedinder this paragraph. 1. The employee has waived all compensation under this

(c) Revocation of exemptionThe department, after seeking : ) k
the advice of the self-insurers council, may revoke an exemptiSH‘"’lptemther than the alternative benefits provided undex(gar

grantedto an employer under pb), upon giving the employer 2. The employee is a member of a religious sect whose estab
10 days’ written notice, if the department finds that the empleyefiShedtenets or teachings oppose acceptingémeefits of insur
financial condition is inadequate to pay its employees’ claims fgceas described in pa@a) 2.and thatas a result of adherence
compensatiorthat the employer has received an excessive nuf those tenets or teachings, the employee conscientiously
berof claims for compensaticor that the employer has failed toPPPOS€saccepting those benefits.
dischargefaithfully its obligations according to the agreement 3. The religious sect to which the employee belongsahas
containedin the application for exemptioriThe employer may long-establishetiistory of providing its members who become
within 10 days after receipt of the notice of revocation, requestdependenon the religious sect as a result of work-related injuries,
writing a review of the revocation ke secretary or the seere andthe dependents of those members, with a standdidraf
tary’s designee and the secretary or the secrstdggigneshall andmedical treatment that are reasonable wdwmpared to the
review the revocation within 30 days after receipt of the requeggneral standard of living and medical treatment for mendfers
for review If the employer is aggrieved by the determination dhe religious sect.In determining whether the religious sect has
the secretary or the secretaylesignee, the employer maythin ~ a long—standing history oproviding the financial and medical
10 days after receipt of noticef that determination, request aassistancelescribed in this subdivision, the department shail pre
hearingunder s102.17 If the secretary or the secretargdesig sumethat a 25—year history of providing that financial and medi
needetermines that the employ®exemptiorshould be revoked, cal assistance is long-standing for purposes of this subdivision.
the employer shall obtain insurance coverage as requinédr 4. The religious sect to which the employee belongs has
par.(a) immediately upon receipt of notice of that determinatioagreedto provide the financial and medical assistance described
and, notwithstanding the pendency of proceedings urster in subd.3.tothe employee and to the dependents of the employee
102.17t0 102.25 shall keep that coverage in force until anothef the employee sustains an injury that, but for the waiver under
exemptionunder par(b) is granted. par.(a) 1, the employer would be liable for undei62.03
(d) Effect of insuring with unauthorized ingar An employer (c) An employee who has signed a waiver under(@pf.and
who procures an exemption under @) and thereafter enters an afidavit under par(a) 2, who sustains an injury that, but for
into any agreement for excess insurance coverétiean insurer  thatwaiver, the employer would be liabfer under s102.03 who
not authorized to do business in this state shall report that-agrgethe time of the injury was a member of a religious sect whose
mentto the department immediatelffhe placing of such cover authorizedrepresentative has filed arfidévit under par(a) 3.
ageshall not by itselbe grounds for revocation of the exemptionandan agreement under p&) 4.and who as a result of the injury
(3) PrROVISION OF ALTERNATIVE BENEFITS. (a) An employer becomes dependent on the religious sect for financiateiical
may file with the department an application for exempfimm assistanceor the employes’dependent, may requeshearing
the duty to pay compensation under this chapter with respectunders.102.17 (1)to determine if the religious sect has provided
any employee whaigns the waiver described in subd. 1. and thibe employee and his or her dependents with a standard of living
affidavit described in subd. 2. if an authorized representative aid medical treatment that are reasonable wdwmpared to the
thereligious sect tavhich the employee belongs signs thiadaf  general standard of living and medical treatment for mendfers
vit specified in subd. 3and the agreement described in subd. thereligious sect. If, after hearing, the department deterrttiaes
An application for exemption under this paragraph shall includee religious sect has not provided that standard of living or-medi
all of the following: cal treatment, or both, the department may atftereligious sect

1. A written waiver by the employee, éf the employee is a to provide alternat!ve benefits to that employee or hlﬂ'\@r
minor, by the employeand his or her parent or guardian of allependentor both, in an amount that is reasonabieler the cir

compensatiominder this chapter other than the alternative berfeimstanceshut not in excess of the benefits that the employee or
fits provided under patc). dependentcould have received under this chapter but for the

2. An affidavit by the employee oif the employee is a minor WWaiverunder par(a) 1. , o
by the employee and his or her parent or guardian statinththat  (d) The department shall provide a form for the application for
employeeis amember of a recognized religious sect and that, 8§emptionof an employer under pdg) (intro.), the waiver and
aresult of the employeg’adherence to thestablished tenets or affidavit of an employee under p&a) 1.and2., theaffidavit of
teachingsof the religious sect, the employeecisnscientiously areligious sect under pge) 3.and the agreement of a religious
opposedo accepting the benefits of any public or priviatur~ sectunder par(a) 4. A properly completed form is prima facie
ancethat makepayments in the event of death, disahilitg age evidenceof S.atlsfa.ctlon of the conditions under.[d&) as to the
or retirement, or that makes payments toward the cost of er pfgatter contained in the form.
videsmedical care, including any benefits provided under the fed (4) CLosuREORDER. (a) When the department discovers an
eral social security ac42 USC 3010 1397f uninsuredemployer the department may order the employer to
3. An afidavit by anauthorized representative of the religiou§easeoperations until the employer complies with s{#).
sectto which the employee belongs stating that the religieas (b) If the department believes that@mnployer may be an unin
hasa long-standing history of providing its members Wwkoome suredemployer the department shall notify the employetthud
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allegedviolation of sub(2) and the possibility of closure under (c) The department may retain an insurance carrier or-insur
this subsection. The employer may request and shall receivar@e serviceorganization to process, investigate and pay valid
hearingunder s102.170n the matter if the employer applies forclaims. The chage for such service shall be paid from the fund
a hearing within 10 days after the notice of the alleged violati@s provided under pa¢b).

is served. (8) SELF-INSURED EMPLOYERSLIABILITY FUND. The moneys
(c) After a hearing under pdb), or without a hearing if one paidinto the state treasury under (), together with all accrued
is not requested, the department may issue an order to an emplimygerest,shall constitute a separate nonlapsibied designated as
to cease operations orfinding that the employer is an uninsuredhe self-insured employers liability fund. Moneys in the fund may
employer. be expended only as provided in26.445 (1) (sand may not be

(d) The department of justice may bring an action incanyt ~ usedfor an other purpose ?jf th?m stage. o7
I L History: 1973 c. 150Sup. Ct. Orde67 Wis. 2d 585774 (1975)1975 ¢. 14%s.
of competent jurisdictiorfor an injunction or other remedy 10,75 94% " "o01 977 asiog1 ¢ 921983 2. 981985 2, 831987 a. 1791989
enforcethe departmers’order to cease operatiamsder par(C).  a 64 1991 a. 851993 a. 811995 a. 17; 1997 a. 3839; 2003 a. 332005 a. 172

(5) EMPLOYER'SLIABILITY. If compensation is awarded under Cross-reference: See also sOWD 80.40and80.6Q Wis. adm. code. )
this chapteragainst any employer who at the time ofabeident 0% SEreRTan AL SIoR o B (8 O e B o i 2o
hasnot complied with sul{2), such employer shall not be entitledyiiancewith sub. (2) (a) is not siigient. This provision does not violate due process.
asto such award or any judgment entered thereon, to any of Staev. Koch,195 Ws. 2d 801537 N.w2d 39(Ct. App. 1995)94-1230
exemptionsof property from seizure and sale on execution ) . ) )
allowedin ss.815.18t0815.21 If such employer is a corporation,102.29  Third party liability . (1) The making of claim for
the officers and directors thereof shall be individually and jointigompensatioragainst an employer or compensation insurer for
andseverally liable for any portion of any such judgment as igeinjury or death oin employee shall notfatt the right of the
returnedunsatisfied after execution against the corporation. employeethe employes’ personal representative, or other-per
sonentitled to bring action, to make claim or maintain an action

6) ReEPORTS BY EMPLOYER. Every employer shall upon : ; = :
req(ugsbf the department report to it tr?/e nungbe); of employepes afgort against any other party for such injury or death, hereinafter

the nature of their work and also the name of the insuraoce '€ ekr]redto as a 3rd pargtyg nor srflallotlhe makinbg ala@im byfany_ .
pany with whom the employer has insured liability under thifuc person against a Srd party for damages by reason of an injury

chapterand the numbeand date of expiration of such polidyait 0 Which $s102.03t0 102.64are applicable, or the adjustment of
ure to furnish such report within 10 da@m the making of a any such claim, déct the right of the injured employee or the

requestby certified mail shall constitute presumptive evidenc%mployee’sde_pen_dents to recover compensation. dinployer
thatthe delinquent employer is violating s(®). or compensation insurer who shall have paid oblgated to pay
a lawful claim under this chapter shall have the same right to make
(7) INSOLVENT EMPLOYERS;ASSESSMENTS.(a) If an employer

/ ) claim or maintain an action in tort against any other party for such
whois currently or was formerly exempted by erttm_ier of the _injury or death. If the department pays or is obligated to pay a
%laim under s102.81 (1) the department shall also have the right
to maintain an action in tort against any other party for the employ
ee’'sinjury or death. Howeveeach shall give tthe other reasen
ablenotice and opportunity to join in the making of such claim or
theinstituting of an action and tme represented by counsel. If a

rendered in accordance with192.20againsthat employerand
executionis levied and returned unsatisfied in whole opéant,
paymentsor the employes liability shall be made from the fund
establishedunder sub(8). If a currently or formerly exempted
employerfiles for bankruptcy and not less than 60 days &@fi@r 4ty entitled to notice cannot be found, the departnstuatl
filing the department has reason to believe that compensation omethe agent of such party for the giving of a notie
mentsdue are not being paid, tepartment in its discretion may required in this subsection aride notice, when given to the
makepayment for the employer liability from the fund estab yepartment,shall include an éiflavit setting forth the facts,
lishedunder sub(8). The secretary of administration Sha”‘proincludingthe steps taken to locate such paBgch shall havan
ceedto recover such payments from the employer or the emplQyyalvoice in the prosecution of said claim, and any disputes aris
er’s receiver or trustee in bankrupfcgnd may commence aning shall be passedpon by the court before whom the case is
actionor proceeding or file a claim therefdfhe attorney general ending,and if no action is pending, then by a court of record or
shallappear on behalf of the secretary of administration in aBi// the department. If notice is given as provided in this subsec
suchactionor proceeding. All moneys recovered in any sudfyn, the liability of the tort—feasor shall be determined aaltto
actionor proceeding shall be paid into the fund established Un(ﬂi%frtieshaving a right to make claim, and irrespective of whether
sub.(8). or not all parties join in prosecuting such claim, the proceeds of
(b) Each employer exempted by written order of the depaguchclaim shallbe divided as follows: After deducting the +ea
mentunder sub(2) shall pay into the fund established by 8. sonablecost of collection, one-third of the remainder shadirigy
asum equal to that assessed against each of the other such exevpitbe paid to the injured employee or the emplaypetsonal
employersupon the issuance ah initial order The order shall representativer other person entitleid bring action. Out of the
providefor a sumsuficient to secure estimated payments of thbalanceremainingthe employerinsurance carrieor, if applica
insolventexempt employer due for the period up to the date of thie, uninsured employers fund shall be reimbursed for alt pay
orderand for one year following the date of the order and to payentsmade by it, or which it may be obligated to make in the
the estimated cost of insurance carrier or insurance sengee orfuture, under this chapteexcept that it shall not be reimbursed for
nizationservices undgpat (c). Payments ordered to be made tany payments made or to be made und&02.18 (1) (bp)102.22
the fund shall be paid to the department within 30 days. If-addi02.35(3), 102.57 or 102.60 Any balanceemaining shall be
tional moneys are requiredyrther assessments shall be madgaidto the employee or the employe@ersonal representatioe
basedon orders of the department with assessment prorated ondtieerperson entitled to bring action. If both te@ployee or the
basisof the gross payroll for this state of the exempt employemployee’spersonal representative or other person entitled
reportedto the department for the previous calendar year fbring action, and the employerompensation insureor depart
unemploymeninsurance purposes under &08 If the exempt ment,join in the pressing of said claim and are represented by
employeris not coveredinder ch108, then the department shallcounselthe attorney fees allowed as a part of the costs of eollec
determinethe comparable gross payroll for the exesmpployer tion shall be, unless otherwise agreed uplivided between such
If payment of anyassessment made under this subsection is @atorneysas directed by the court or by the department. A settle
madewithin 30days of the order of the department, the attorneyentof any 3rd—party claim shall be void unless said settlement
generalmay appear on behalf of the state to collect the assessmemdl the distribution of the proceeds thereof is approved by the
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courtbefore whom the action is pending and if no action ispend (6m) (a) Noleased employee, as defined ia@2.315 (1) (g)

ing, then by a court of record or by the department. who makes a claim for compensation may make a claim or-main
(2) In the case of liability of themployer or insurer to make tain an action in tort against any of the following:

paymentinto the state treasury underl§2.49or 102.59 if the 1. The client, as defined in $02.315 (1) (b)thataccepted

injury or death was due to the actionable act, neglect or defaultluf services of the leased employee.

a 3rd party the employer or insurer shdiave a right of action 2. Any other employee leasing compamg defined in s.

againstthe 3rd party to recover the sum so paid into the state treg2.315 (1) (f), that provides the services of another leased

sury, which right may be enforced either by joining in the actioemployeeto the client.

mentionedin sub.(1), or by independent actionContributory 3. Any employee of thelient or of that other employee leas

negligenceof the employee because of whose inpirgleath such g companyunless the leased employee who makes a claim for

paymentwas made shall bar recovery if such negligence wagmnensatiomwould havea right under s102.03 (2)to bring an

greaterthan the negligence dfie person against whom re‘:o"e%(ﬁion against the employee of the client or the leased employee

is sought, and the recovery allowed the employer or insurer shigllhe other employee ieasing company if the employees and
be diminished in proportion to the amount of negligence att”bu'[%]asedemployees were coemployees.

Slr?dg)r ?ﬁi‘;hs'ﬂé,”sfgigﬁ, ?ﬁgjﬁjﬁ %r%rgf’ Ioofyteh% Cﬁﬂ%,aggocr;r?srgﬁg_ t(b) No employee of a client who makes a claim for compensa
datedand tried together with any action brought under ELib. H?;Q%(ngl.(e a claim or maintagm action in tort against any of

(3) Nothingin this chapter shall prevent an employee from . . .
: ; . 1. An employee leasing company that provides the services
taking the compensation that the employee may be entltledoﬁoa leased employee to the client.

underthis chapter and also maintaining a cagtion against any .
physician,chiropractorpsychologist, dentist, physiciassistant, 2. Any leased employee of the employee leasiompany
advancecpractice nurse prescriber podiatrist for malpractice. ﬁgi/eeszﬂ:%ﬁtmupru?j}ges\:{vgg Orrsl’al((;)?oat;:rlier‘:gn gﬁgﬁggﬁagggir‘?’sﬁﬁe
insg'r)erllfotrh%;mgl?%gﬂg;g wﬁjggi%%'rnggﬁggz tckzﬁlts%n’qeleasedemployee ithe employee and the leased employee were
employer’sinsurer shalpromptly notify the parties in interest andcoemployees. . .
the department. If the employer has assumed the liabilitheof  (7) NO employee who is loaned by his or her employer to
3rd party it shall give similar natice, in default of which any settie@notheremployer and who makes a clafion compensation under
mentwith an injured employee or beneficiary is void. This-sulhis chapter may make a claim or maintain an action in tort against
sectiondoes not prevent the employer or compensation insuff €mployer who accepted the loaned emplaysetvices.
from sharing in the proceeds of any 3rd—party claim or action, as(8) No student of a public school, as described 115.01 (1)
setforth in sub(1). or a private school, as defined in145.001 (3r) who is named

(5) An insurer subject to suk4) which fails to comply with unders.102.077as an employee of the school district or private
the notice provision of that subsection and whialis to com  Schoolfor purposes of this chapter and who ma&edaim for
mencea 3rd—party action, within they@ars allowed by 893.54 compensatiominder this chapter may make a claim or maintain an
may not plead that 893.54is a bar in any action commenced b ctionin tort against the employer that prowdhd work training
theinjured employee under this section againstsargh 3rd party OF Work experience from which the claim arose.
subsequento 3 years from the date of injutyut prior to 6 years ~ (8m) No participantin a community service job under s.
from such date of injuryAny recovery in such an actionligited ~ 49.147(4) or a transitional placement under$.147 (5)who,
to the insured liability othe 3rd party In any such action com unders.49.147 (4) (cpr (5) (c), is provided work€s compensa
mencecby the injured employee subsequent to the 3—year periti@n coverageoy a Wsconsin works agencys defined under s.
theinsurer of the employer shall forfeit all right to participate 49.001 (9) and who makes a claim for compensation under this
such action as a complainant and to recover any payments neftRptermay make a claim or maintain an action in tort agaiest
under this chapter employerwho provided the community service job or transitional

(6) (a) In this subsectiorftemporary help agency” means aPlacementrom which the claim arose.
temporaryhelp agency that igrimarily engaged in the business (8r) No participant in good stamp employment and training
of placing its employees with or leasing its employeemtather programunder s49.79 (9)who, under 49.79 (9) (a) 5.is pro
employeras provided in s102.01 (2) (f) vided workers compensation coverage by the departnoént

(b) No employee of a temporary help agency who maked!g@lthservices or by a Wconsin Vérks agencyas defined in s.

claim for compensation may make a claim or maintain an actid:001 (9) or other provider under contract with the department
in tort against any of the following: of health services or a county department undé$.215 46.22

1. Ay cmployer thagompensates th temporary help agenf 52367 4] Govering body to administer he food stamp
PIOYE® SEIVICES. . compensatiominder this chapter may make a claim or maintain an

2. Any other temporary help agency that is compenssted ctionin tort against the employer who provided émeployment
that employer for another employe&ervices. andtraining from which the claim arose.

3. Any employee of that compensating employer or of that gy Ng participant in a work experience component of a job
othertemporary help agencynless the employee who makes g rtunitiesand basic skills program who, unde#8.193 (6)
claim for compensation would have a right under(2.03 (2)0  (3)"1997 stats., was considered to be an employee of the agency
bring an action against the employee of the Compensat'égministeringhatprogram, or who, under 49.193 (6) (a)1997
employeror the employee of the other temporary help agencydiats was provided workés compensation coverage by the-per
the employees were coemployees. son administering thework experience component, and who

(c) No employesf an employer that compensates a temporagyakesa claim for compensation undeis chapter may make a
helpagency for another employseervices who makes a claimclaim or maintain an action in tort against the employer whe pro
for compensation may makeckim or maintain an action in tort vided the work experience from which the claim arose. This sub
againstany of the following: section does not apply to injuries occurring after Febru

1. The temporary help agency ary 28, 1998.

2. Any employee of the temporary help agenayless the (10) A practitioner who, under £57.03 is considered an
employeewho makes a claim for compensation would have employeeof the state for purposes of worleecompensation cev
right under s102.03 (2)to bring an action against the employeeragewhile providing services on behalf of a health care fagility
of the temporary help agency if the employees were coemployebe.department of health services, or a local health department
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during a state of emgencyand who makes a claim for compensadeductionof collection costs. Skirowski #mployers Mutual Casualtyo.158 Ws.

tion under thichaptemay not make a claim or maintain an actioRd 242 462 N.w2d 245(Ct. App. 1990). .
Sub.(6) does not require a temporary employer to control or have the rightto con

in tort againSt the health care faciji@epartment, or locdiealth trol the details of the work being performed. The temporary employer need only con

departmenthat accepted those services. trol the work activities of the temporary employee; it need not have exclusive control

(11) No security oficer employed by the department of mili ‘,QYS&E“;&‘;{’{‘;{,%? work. Gansch.\Nekoosa Papers, Ind58 Ws. 2d 743463

tary affairs who is deputed unders0.26 (4m)who remains an  An employees cause of action created by a 3rd—panggligence does not relate

employeeof the state for purposes of workecompensation cev backto the initial work injury but creates a separate cause of action; the cause of
tionand the employés rights of subrogation accrue at the time of3itwe-party

eragewhile conducting routine external security checks arouriiocice s\ fion v Raarakkal59 W, 2d 83464 N.W2d 29(Ct. App. 1990).

mllltary |nstallat|on_s in this state, and who me}kes a c[alm for COM A parent corporation can be liable to an employee of a subsidiary as a 3rd-party

pensatiorunder this chapter may make a claim or bring an actigmt-feasowhen the parent negligently undertakes to render services to the-subsid

i i i i UVC(H!fI’ i .+  iary that theparent should have recognized were necessary for the protection of the

!n tort a.galnSt the county .In which the SQCUI’I IS .CondUCt subsidiary’'semployees. Miller vBristol-Myers, 168 Wis. 2d 863485 N.W2d 31

ing routine external securitshecks or against the shedf under  (1992).

sheriff who deputed the securityfickr. Rights under sub. (1) are not a type of subrogation, but provide a direct cause of
History: 1975 c. 14%s.24, 54, 1977 c. 1951979 c. 323.33; 1981 c. 921985  action. Campion vMontgomery Elevator Cd.72 Ws. 2d 405493 N.W2d 244(Ct.

a.83s.44; 1985 a. 333.253 1987 a. 1791989 a. 641995 a. 17,289, 1997 a. 38 App. 1992).
1999 a. 914; 2001 a. 1637; 2003 a. 1442005 a. 96172, 253 2007 a. 2(s.2645 An insurer must be paid under sub. (1) in a 3rd—party settlemesn fojury that

9121(6) (a);2007 a. 97185 2009 a. 42154 it concluded was noncompensable but was consequential to the original kglry
NOTE: See caseannotated under 102.03 as to the right to bring a 3rd-party SONV. Rothering174 Ws. 2d 296496 N.W2d 87(1993).
action against a coemployee. A worker's compensation insurer cannot bring a 3rd—party action against an

In a 3rd—party action under s. 102.29, safe place liability under s.116dnhot insurerwho paid a claimant under uninsured motorist coverage; uninswteist
beimposed on dicers or employees of the employéfheir liability must be based Coverage is contractual and this section only appdiésrt actions. Berna-Mork v
on common law negligence. PitrowskiTaylor, 55 Wis. 2d 615201 N.w2d 52 Jones174 Ws. 2d 645498 N.W2d 221(1993).

(1972). Sub.(1) does not require an interested party receiving notice of arso8ner-party

Membersof a partnership are employers of the employees of the partnership. @imto give a reciprocal notice to the party making the claim in order to st in
employeecannot bring a 3rd—party action against a member of the employirg pﬁgttlemenproceeds. Elliot \Employers Mut. Cas. C&76 Ws. 2d 410500 N.w2d
nership. Candler vHardware Dealers Mutual Insurance G3.\Ws. 2d 85203 397 (Ct. App. 1993).

N.W.2d659(1973). The “dual persona doctrine” that allows an employee to sue an emplotget in

Liability of a corporate diter in a 3rd-party action must derive framts done in  Whenthe employer was acting in a persona distinct fitsramployer persona is avail
the capacity of coemployee, not as a corporafeeaf and supervisor Kruse v ableto a temporary employee subject to sub. (6). Melz€ooper Industries, Inc.
Schieve61 Wis. 2d 421213 N.W2d 65(1973). 177 Ws. 2d 609503 N.w2d 291(Ct. App. 1993).

Sub.(1) provides attorney fees are to be allowed as “costs of collection” and, unles§hird—partyclaims under sub. (1) include wrongful death actions; settlement pro
otherwiseagreed upon, are to be divided between the attorneys for both the empl sare subject to allocation under sub. (1). Stolp@wens-Corning Fibgtass
andthe compensation carrier pursuant to court direction. Diedridirtford Acci orp.178 Ws. 2d 747505 N.w2d 157(Ct. App. 1993).
dent& Indemnity Co.62 Ws. 2d 759216 N.W2d 193(1974). An insurer had no right to reimbursement from legal malpractice settlgment

Thewords “action commenced by the injured employee” in sub. (5) also encofgedsarising from a failure tdile an action for a work related injuryrhe employee’
passthebringing of wrongful death and survival actions. Ortmadensen & John  injury from the malpractice was the loss of a legal right not a physical.ifimjth
son,Inc. 66 Ws. 2d 508225 N.W2d 635(1975). v. Long, 178 Ws. 2d 797505 N.W2d 429(Ct. App. 1993).

The 6-year limitation on 3rd—party actions for wrongful death provided in sub. (5) Damagesor a childs loss of a paresst'society and financial support are not subject
doesnot deny 3rd-party defendants equal protection although other wralegfiti 10 allocation under sub. (1). Cummingsdawitter, 179 Wis. 2d 408506 N.W2d
defendantsre subject to the s. 893.205 (2) 3-year limitation. Ortmdensoré 750 (Ct. App. 1993).

Johnson, Inc66 Ws. 2d 508225 N.W2d 635 (1975). The traditional 4-prongSeamantest for determining whether a person was a

The extra—hazardous activity exception did not apply to an employee of a genéle@nedemployee” subject to the exclusive remedy provisions of this chapter applies
contractorwhowas injured while doing routine work in a nuclear power plant. Snidép temporaryemployees not covered by sub. (6). Bauernfeirgell, 190 Wis. 2d

v. Northern States Power Gl Ws. 2d 224260 N.W2d 260(1975). 701, 528 N.Ww2d 1(1995).

A “business pursuit” exclusion in a defendant coemplsyleemeownes policy _Pecuniarydamages recovered in a 3rd—party wrongful death action are subject to
did not ofend public policy. Bertler v Employers Insurance ofaMsaug8é Wis. 2d  distributionunder this sectionJohnson vABC Insurance Cal93 Ws. 2d 35532
13, 271 N.w2d 603(1978). N.W.2d 130(1995).

Thatsub. (2) denies 3rd—party tort—feasors the right to a contribution action againsn insurer is entitledo reimbursement under sub. (1) from an emplaysettle
anegligent employewho was substantially more at fault does not render the statuteentwith his or her employer when the empldgdsasis for liability is an indemnifi
unconstitutional.Mulder v Acme—-Cleveland Corf@5 Wis. 2d 173290 N.w2d 276  cationagreement with a 3rd—party tort—feasétoulihan v ABC Insurance Cdl98
(1980). Wis. 2d 133542 N.W2d 178(Ct. App. 1995)95-0662

Theright to share in a jury award was not dependent on participation in the proSub.(5) extends the statute of limitations only when s. 893.54 is the applicable stat
secutionof the underlying action. GuyetteWest Bend Mutual Insurance Ci02  ute; it does not extend the statutenbther state when it is applicable under s. 893.07.
Wis. 2d 496 307 N.w2d 31 (Ct. App. 1981). Thatsub. (5) only applies to cases subject to tiec@wsin statute is not unconstitu

The provision by an employer of alleged negligent medical care to an employiéal. Bell v. Employers Casualty C&98 Ws. 2d 347541 N.W2d 824(Ct. App.
injuredon the job by persons employed for that purpose did not subjesniieyer ~1995),95-0301
to tort liability for malpractice. Jenkins $abourin104 Ws. 2d 309311 N.W.2d TheSeamarioaned employee test has 3 elements but is often miscast béwuse
600(1981). Seamarcourt indicated that there are four “vital questions” that must be answered.

An award forloss of consortium is not subject to the distribution formula undékhe 3 elements are: 1) consent by the employee; 2) entry by the employee upon work
sub.(1). DeMeulenaere Wransport Insurance Cil6 Ws. 2d 322342 N.w2d 56  for thespecial employer; and 3) power in the special employer to control details of
(Ct. App. 1983). the V\Ilork. Whten an Iemtployiae of(;)ne elmployerI zz_ssm}]s' tk&e empltoyeesltofBanother

The trial court exceeded its authority under sub. (1) by applying an alternatigB!P'oyeras a true voluntees loaned employee relationship does not result. Borne
allocationformula without the consent of all the parties. An award for pain and sifianV. Corwyn Tansport, Ltd212 Ws. 2d 25567 N.W.2d 887(Ct. App. 1997),
fering is subject to allocation under sub. (1), but an awardsfmase for loss of cen 9672511 ) . .
sortiumprior to the employes'death isiot. Kottka vPPG Industries, Ind.30 Wis. Theallocation of a settlement to various plafstiéannobe contested by an insurer
2d 499 388 N.W2d 160(1986). who defaults at the hearing to approve the settlemantinsurer does not lose its

The distribution scheme under sub. (1) renders common-law subrogatien pmghtto share in the proceeds by defaulting, but it does forfeit its right to object to the

; ; : ; ; applicationof settlement proceeds $pecific claims. Herlache Blackhawk Colk
gg:fsigggst{hcable. Martinez.\Ashland Oil,Inc.132 Wis. 2d 1, 390 N.W2d 72(Ct. sionRepaif Inc. 215 Ws. 2d 99572 N.W2d 121(Ct. App. 1997)97-0760

; ; . ; In a 3rd—party action filed bgn insurer under sub. (1), the insurer has the right to
Whenthere are competing claims for inicient insurance proceeds and one, . < * : ’ ’ a
claimis subject to sub. (1) allocation, while the other is not, the formula set forth J}fintainan action for payments it has made or will make to the employezking

; ; _ aclaim for all of the employees’ damages, including painsuféring. Thresher
}\r,‘_'\s,v_cg‘j%flzgf_’%og'?ﬂfg‘%_Bre""em’“to Ownerdns. Co.142 Ws. 2d 864418 | ohoMutual Insurance Co..\Page,217 Ws. 2d 451 577 N.W2d 335(1998),

The“dual persona” doctrine is adopted, replacing the “daghcity” doctrine. A 952942 [ i ioation i ; ;
3rd—partymag/ e cer fom o emplc?yer bnl)r; wheg the emgloyeobasated o'y . A variety of factors indicated that a pastyarticipation in an actioconstituted
distinctpersona as to the employee. HenningGeneral Motors Assembl43 Wis. Vszeﬁsg%saz%lg'%g ngg rztgisei%cﬂlo\?\jzgigt%?{r_h O%g?? novefnsurance Ce2002
2d1, 419 N.wad 55:!'(1.988): . . . Underthe “dual personatioctrine, the employ&s second role must be so unre

Unless he or she isfamatively negligent with respect to the claimant, a persotedto its role as an employer that it constitutes a separate legal person. St. Paul Fire
who employs an independent contractor may not be held vicariously liable to {@8yarine Insurance Co. Keltgen,2003 W1 App 53260 Ws. 2d 523659 N.W2d
independentontractors employees. Wgner vContinental Casualty Ca43 Ws.  gpg, 02-1249 ’
2d379 421 N;WZd 835(1988)- . . A “temporary help agency” requires: dr) employer who places its employee with

The legal distinction between a corporation/employer and a partnership/landlazhd employer2) the 2nd employerontrols the employesork activities, and 3)
thatleasedhe factory to the corporation, although both entities were composedthé 2nd empioyer compensates the first employer for the empioyesiices. Place
the same individuals, eliminated the partners’ immunitiraviduals under the mentturns not on the physical proximity of the employee to an emplbyeupon
exclusivity doctrine for negligence in maintaining tieased premises. Couillard v the purpose of the employeeaiork. It is a matter of whose work the employee is per
Van Ess,152 Ws. 2d 62447 N.W2d 391(Ct. App. 1989). forming, not where the work is being performed. Control requicese evidence of

In structured settlement situations, the “remainder” under sub. (1) from amichcompulsionor specific direction concerning the employedaily activities. Peronto
employeemust receive the first one-third is the remainder of the front payment afteiCaseCorporation2005 WI App 32278 Ws. 2d 800693 N.W2d 13304-0846
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Any activitiesthat the attorney takes to bring the claim to court on behalf of his or (7) (a) The department may order direct reimbursement out

her client, as enumerated idientgraf constitute a cost of collection amenable to, ;
recoveryunder sub. (1)Sub. (1) does not require a worlkecompensation attorney of the procz_aeds p_ayable under th,ls chapte_r for payments made
to demonstrate that his or her activities substantially contributed to obtaining receidera nonindustrial insurance policy covering the same disabil

I brGaT 10 Join n the prossing of  Aim. Ancersas! Prelanad Inaurimee. Com ' 8nd expensasompensable under 02 42when the claimant

pany, 2005 W1 62 281 WS, 261 66 607 N-W2d 73 03-1880 consentr when it is established that the payments under the non

Thededuction for costs of collection under s(if).must be reasonable. The circuitindustrialinsurance policy were impropelNo attorney fee is due
courtmust consider all of the circumstances to determine whatbentingency fee i i
figureis reasonable and look to the factorS@®R 20:1.5(ajhathelp determine the with respec_:t to that relmbursement' . o .
reasonableness an attorneyg fee. For hourly attorney fees the court must follow  (b) An insurer who issues a nonindustrial insurance policy

thelodestar approach under which the circuit court must first multiplyeh&onable i i i i
hoursexpended by a reasonable rien make adjustments using 8@R 20:1.5(a) describedn par (a) may not intervene as a party In any proceedlng

factors. The sum of all the attorneys' reasonable feescasts maybut need not, Underthis chapter for reimbursement under. jga).

equala reasonable cost of collection. The court must evaluate the total cost ef colleddistory: 1973 c. 1501975 c. 14%s.25,54; 1975 c. 1991985 a. 831987 a. 179

tion and determinevhether that sum is reasonable, in light of, among other things, The prohibition of intervention by nonindustrial insurers under sub. (7) (b) is con

therecovery Anderson vMSlI Preferred Insurance CompaR@05 W1 62281 Ws.  stitutional. An insurer is not denied a remedy for amounts wrongfully paid to its

2d 66,697 N.w2d 73 03-1880 . insured.It may bring a direct action the insureimployers Health Insurance Co. v
Thepro rata distributiofiormula undeBrewer 142 Wss. 2d 864 applies whenever Tesmer161 Ws. 2d 733469 N.W2d 203(Ct. App. 1991).

theinsurance proceeds are irfizient to satisfy all claims regardles§the reason  Althoughsub. (7) (a)read in isolation, authorizes the reimbursement of a subro

for that insuficiency, including a settlement by the parties. Allocating a dispropolgatedinsurer when an insurer becomes subrogated by payiemical expenses aris

tionateamount of the total settliement to claims that are exempt from sub. (1)C|rcqng from injuries that are compensabieder this chapteand the employés work

ventslegislative intent. Th&rewerformula prevents the parti&®m using settle  er's compensation insurance carrier is in liquidation, s. 646.BjLftecludes the

mentas an end-run around the purposes of the warlempensation scheme. commissionfrom ordering the employer to reimburse the subrogated insurer for

Greenv. Advance FinishingechnologyInc.2005 WI App 70280 Wis. 2d 743695  thoseexpenses. Wconsin Insurance Security Fundaborand Industry Review

N.W.2d 856 04-0877 Commission2005 WI App 242288 Ws. 2d 206707 N.W2d 293 04-2157
Problemsn 3rd-party action procedure under thisconsin workels compensa

tion act. Piper60 MLR 91. 231 Worker L . i
Impleadinga negligent employer in a third—party action when the employer h;s.o ; orker's compensation |nsu_rance, policy reg -

providedworkmans compensation benefits. 1976 WLR 1201. ulations. (1) (a) Every contradbr the insurance of compensa

_ Productliability in the workplace: The fefct of workers’ compensation on the tion provided under this chapter or against liability therefor is sub

rightsand liabilities of 3rd parties. isgall. 1977 WLR 1035. jectto this chapter and provisions inconsistent with dhiapter

Preoccupatiomvith Work Defense to Contributory Negligence. Parlegs.\\aw. .
May 1995. arevoid.

Worker's Compensation Act No Longer Protects Against Employréstrimi- (b) Except as provided in p&)’ a contract under IOQH) shall
nationClaims. Skinner Ws. Law March 1998. be construed to grant full coverage of all liability of thssured
underthis chapter unless the departmgmcifically consents by
insured employer . (1) This chapter does notfat the oga- written order to the issuance of a contract providing divided insur

nizationof any mutual or other insurance company or the right gpeeor part_lal .|r.15urance. . .

the employer to insure in mutual or other compaagainssuch ~ (€) 1. Liability under s102.35 (3)is the sole liability of the
liability or against the liability for the compensatiprovidedfor ~employer,notwithstanding any agreement of the parties to the
by this chapter contrary.

(2) An employer may providey mutual or other insurance, __ 2. An intermediate agency or publisher referred to 198.07
by arrangement with employees or otherwise, for the payment( may under its own contradf insurance, cover liability of
thoseemployees, their families, their dependents or their repimployeesas defined in sL02.07 (6)for an intermediate or inde
sentativespf sick, accident or death benefitsaddition to the Pendentnews agencyf the contract of insurance of tpeblisher
compensatiorprovided under this chapterLiability for com  or intermediate agency is endorsed to cover those persons. If the
pensatioris not afected by any insurance, contribution or othepublisherso covers, the intermediate or independent news agency
benefitdue to or received by the person entitled to that compenggednot cover liability for those persons.
tion. (d) A contract procured to insure a partnersmiay not be

(3) Unless an employee elects to receive sick leave benefit€@nstruedo cover the individual liability of the members of the
lieu of compensation under this chapiésick leave benefits are partnershipin the course of a trade, business, profession or
paid during the period that temporary disability benefitspg ~ occupationconducted by them as individuals. A contrpat
able, the employershall restore sick leave benefits to thguredto insure an individual may not be construed to cover the
employeein an amount equal in value to the amount payabli@bility of a partnership of which the individual is a member or to
underthis chapter The combination of temporary disability benecover the liability of the individual arising as a member of any
fits and sick leave benefits paid to the employee magxmted partnership.
the employees weekly wage. (dL) A contract procured to insure a limited liability company

(4) Regardlessof any insurance or other contract, armmaynot be construed to cover the individual liability of the mem
employeeor dependent entitled to compensation under this-chdjers of the limitediability company in the course of a trade, busi
ter may recover compensation directly from the employer amgss profession or occupation conducted by them as individuals.
may enforce in the persambwn name, in the manner provided irA contract procured to insure an individual may not be construed
this chapterthe liability of any insurance company which insuretp cover the liability of a limited liability company of which the
the liability for that compensation. The appearance, whether gandividual is a member or to cover the liability of the individual
eralor special, of any such insurance carrier by agent or attorrisingas a member of any limited liability company
constituteswaiver of the service of copy of application and of (e) An insurer who provides a contract under (@rshall file
notice of hearing required by $02.17 the contract as provided in 626.35

(5) Paymenibf compensation under this chapter by either the (2) (a) No party to a contract of insurance may cancel the con
employeror theinsurance company shall, to the extent thereafactwithin the contract period or terminate or not renewctre
barrecovery against the other of the amount so paid. As betwgefttupon the expiration date until a notice in writisgiven to
the employer and the insurance compasgyment by either the the other party fixing the proposed date of cancellation or declar
employeror theinsurance company directly to the employee Ghg that the partyntends to terminate or does not intend to renew
the person entitled to compensation is subject to the conditionsieé policy upon expiration. Except as provided in. giay, when
the policy. aninsurance company does not renew a policy wpqoiration,

(6) Thefailure of the assured to do or refréiom doing any the nonrenewal is not &fctive until 60 days after the insurance
actrequired by the policy is not availablette insurance carrier companyhas given written notice of the nonrenewal to the insured
as a defenseagainst the claim of the injured employee or themployerand the department. Cancellation or termination of a
injured employees dependents. policy by an insurance company fany reason other than nonre

102.30 Other insurance not affected; liability of
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newalis not efective until 30 days after the insurance companiyers, cancellations, terminations, endorsements, and reinstate
hasgiven written notice of the cancellation or termination to th@entdates. The department may enter into contracts with the
insuredemployer and the department. Notice to the departméfitsconsincompensation rating bureau to share the costs of data
may be given by personakervice of the notice upon the departprocessingand other services. No information obtained by the
mentat its ofice in Madison or by sending the notice to the depardepartmentunder this subsection may be made public by the
mentin a medium approved by the departmenhe department departmenexcept as authorized by théssbnsin compensation
may provide by rule that the notice of cancellation or terminatiorting bureau.

be given tothe Wisconsin compensation rating bureau rather thanHistogér 1327119 %26(%3%%1;9189175 %-2 igégﬁ i:éé4£s§(22€3é )5411;9 %%75 g%g&’fggl%
. . c. ; c. c. a. . : a. :
to the department in a medium approved by the department aﬁq‘;a 1089 a. 64332 1993 a. 81112 2001 a. 372003 a. 1442005 a. 1722007

consultationwith the Wsconsin compensation rating bureaua.185 2009 a. 206
Wheneverthe Wsconsin compensatiorating bureau receives Cross-reference: See also s&WD 80.61and80.65 Wis. adm. code. _
sucha notice of cancellation or termination it shall immediately Sub-(1) (b) now (1) (d)] does fot apply to & joint venture, and insurance written

. X . R . the name of one venturer is ficient to cover his or her joint liabilitylnsurance
notify the departmerdf the notice of cancellation or termination.companyof North America vDILHR, 45 Ws. 2d 361173 N.W2d 192(1970).

(b) 1. Inthe event of a court-ordered liquidation of an insur ’ o
ancecompanya contract of insurance issued by that company ti02.315 Worker's compensation insurance; employee
minateson the date specified in the court order leasing companies. (1) DerINITIONs. In this section:

2. Regardless of whether the notices required undetgdar (&) “Bureau” means the W§consin compensation rating
havebeen given, a cancellation or termination feefve upon bureauunder s626.06
the effective date of replacement insurance coverage obtained (b) “Client” means a person that obtains all or part of its non
the employer or of an order exempting the employer from carryitgmporary,ongoing employee workforce through an employee
insuranceunder s102.28 (2) leasingagreement with an employee leasing company

(3) Thedepartment magxamine from time to time the books (c) “Divided workforce” means a workforce in which some of
andrecords of any insurer insuring liabilior compensation for the employees o client are leased employees and some of the
anemployer in this state. The department meyuire an insurer employeef the client are not leased employees.
to designate one mailing addrdes use by the departmentandto (d) “Divided workforce plan” meana plan under which 2
respondto correspondence from the department withid&@s. worker’'scompensation insurance policies are issued to cover the
Any insurer that refuses or fails &mswer correspondence fromemployeesof a client that has a divided workforce, one policy
the departmenobr to allow the department to examine its booksoveringthe leased employees of the client and one policy €eover
and records is subject to enforcement proceedings underirgy the employees of the client who are not leased employees.

601.64 (e) “Employee leasingigreement” means a written contract

(4) If any insurer authorized to transact wotkerompensa betweenan employedeasing company and a client under which
tion insurance in this state fails to promptly pagims for com the employedeasing company provides all or part of the noatem
pensationfor which it is liable or fails to make reports to theporary,ongoing employee workforce of the client.
departmenvequireq by 3102.3.8 the departmeny may recem  (f) “Employee leasing company” means a person ¢bat
mendto the commissioner of insuranceith detailed reasons, tractsto provide the nontemporamyngoing employee workforce
that enforcement proceedings unde681.64beinvoked. The of a client under a written agreement, regardless of whether the
commissioneshall furnish a copy of theecommendation to the person uses the term “professional employemanization,”
insurerand shall set a date for a hearing, at which both the insueEQ,” “staff leasing company “registered stdfleasing com
andthe department shale aforded an opportunity to present-€vi pany,” or “employee leasing compahyr uses any othesimilar
dence. If after the hearing the commissioner firtltlat the insurer name,as part of the pers@business name or to describe the per
hasfailed to carry out its obligations under this chaptez com  son’sbusiness. “Employee leasing company” does not include a
missioner shall institute enforcement proceedings under cooperativeeducational service agencihis definitionapplies
601.64 If the commissioner doewsot so find, the commissioner only for the purposes of this chapter and does not apply to the use
shall dismiss the complaint. of the term in any other chapter

(5) If any employer whom the department exempted from car (g) “Leased employee” means a nontemporagngoing
rying compensatioimsurance arbitrarily or unreasonably refusesmployeewhose services are obtained by a client under an
employmentto or dischages employees because of a nondisemployeeleasing agreement.
abling physical condition, the department shall revoke the exemp (h) “Master policy” means a single worksrcompensation
tion of that employer insurancepolicy issued by an insurer authorized to do business in

(6) Thedepartment has standing to appear as a complaintémns state to an employee leasing company in the name of the
andpresent evidence in amgministrative hearing or court pro employedeasing company that covers more thanaieat of the
ceeding instituted for alleged violation 0f628.34 (7) employeeleasing company

(7) If the department by one or more written orders specifi (i) “Multiple coordinated policy” means a contract of insur
cally consents to the issuance of one or more contcastxing ancefor workers compensatiomnder which an insurer autho
only the liability incurred on a construction project and if the-corized to do business in this state issues separate Woda@mn
structionproject owner designates the insurance carriepagd pensatiorinsurance policies to an employee leasing company for
for each such contract, the construction project owner shaH reigachclient of theemployee leasing company that is insured under
bursethe department for all cositscurred by the department inthe contract.
issuingthe written orders and in ensuring minimum confusion and (j) “Small client” means client that has an unmodified annual
maximum safety on the construction project. All moneygremiumassignable to its business, including the business of all
receivedunder this subsection shall be deposited in the wsrkeentitiesor oiganizations that are under common control or owner
compensatioroperations fund and credited to the appropriatiashipwith the client, thais equal to or less than the threshold below
accountunder s20.445 (1) (rb) which employers are not experience rated utigeistandards and

(8) TheWisconsin compensation rating bureau shall provid¥iteriaunder ss626.11and626.12 without regard to whether the
the departmenwith any information that the department maglient has a divided workforce.
requestrelating to workels compensation insuranceverage, (2) EMPLOYEE LEASING COMPANY LIABLE. An employee leas
including the names ofemployers insured and any insuredng company is liable under $02.03for all compensation pay
employer’'saddress, business status, type and datewdrage, ableunder this chaptep a leased employee, including any pay
manualpremium code, and policy information including nummentsrequired under 402.16 (3)102.18 (1) (b))r(prOZ.ZZ
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(1), 102.35 (3)102.57 0or102.60 Except as permitted under the small client, without regard to whether the small client has a
102.29 an employee leasing company may not seek or receligided workforce, which informatiothe small client shall report
reimbursementrom another employer for any payments made s the employee leasing company

a result of that liability An employee leasing company is not 4. The efiective date of the employee leasing agreement.
liable under s102.03for any compensation payable under this (c) Within 30 days aftethe efective date of coverage of a

chapterto an employee of a client who is not a leased employeg, 5 i client under a master policy under faj, the insurer orif

~ (3) MULTIPLE COORDINATED POLICY REQUIRED. EXCept as pro authorizedby the insurerthe employee leasing company shall file
videdin subs(4) and(5) (a) an employee leasing company shalyoof of that coverage with the department. Coverage of a small
insure its liability under sut§2) by obtaining a separate worker cjient under a master policy becomes binding when the insurer or
compensatiorinsurance policy for each client of the employegmployedeasing company files proof of thedverage under this
leasingcompany under a multiple coordinated polidfe policy paragraphor provides notice of coverage the small client,
shallname both the employee leasing company and the clieny@ficheveroccurs first. Nothing in this paragraph requires an
named insureds, shall indicate which named insured is themployedeasing compangr an employee of an employee leas

employedeasing company and which is the client, shall designafgy companyto be licensed as an insurance intermediary under ch.
eitherthe employee leasing company or the client, not both, gog

asthe first named insured, and shall provide mailing address
of each named insured. Exceptpsmitted under sul§6), an
insurermay issue a policy for a client under this subsection on
if all of the employees of the client are leased employees and
coveredunder the policy

(d) If at any time the unmodified annual premiassignable

the business of a small client that is covered under a master
gcy under par(a), includingthe business of all entities oigar
nizationsthat are under commarontrol or ownership with the
small client, without regard to whether the small client bhas

. (4) MASTERPOLICY; APPROVAL REQUIRED. An employee 1eas  yigedworkforce, exceeds the threshold below which employers
ing company may insure its liability under s¢) by obtaining e ot experience rated under #tandards and criteria under ss.

a master policy that has been approved by the commlssmne%?%llandsze.12 the employee leasing compastyall notify the

insuranceas provided in this subsection. The commissioner surerand obtaircoverage for the small client under s(8).or
insurancemay approve the issuance of a master policy if tl g) ’

insurerproposing to issue the master policy submits a filing to the
bureaushowing that the insurer has the technological capacity - Bl e
g 9 mentas provided under pab) of its intent to have a divided

operationcapability to provide to the bureau information, inelud K . : I halhg
ing unit statistical datanformation concerning proof of coverageVorkforce,an insurer may issue a workecompensation insur

and cancellation, termination, and nonrenewal of coverage, agacePolicy covering only théeased employees of the client. An
any other information that the bureauay require, at the client insurerthat issues a policy covering only the leased employees of

level and in a format required by the bureau and the bureau s@iglient isnot liable under sL02.03for any compensation payable
mits the filing to the commissioner of insurance for approvafnderthis chapter to an employee of the client who is ieased
unders.626.13 A master policy filing under this subsection shaffMployeeunless the insurer also issues a policy covering that
also establish basic manual rules governing the issuance ofé4RPloyee. A client that has divided workforce shall insure its
insurancepolicy covering the leased employees of a divide@Mployeesvho are not leased employeestie voluntary market
workforcethat are consistent with sui) and the cancellation, @hdmay not insure those employees under the mandatory risk—
termination,andnonrenewal of policies that are consistent witharingplan under s619.01unless the leased employees of the
sub.(10). On approval by the commissioner of insurance of @ientare covered under that plan.

masterpolicy filing, an insurer may issue a master policy to an (b) A client that intends to have a divided workforce shall
employedeasing company insuring the liabiliof the employee notify the department of that intent on a form prescribed by the
leasingcompany under sukR). departmenthat includes all of the following:

(5) MASTER PoLICY; SMALL CLIENTS. (@) Regardless of 1. The names and mailing addresses of the client and the
whethera master policy has beapproved under sul§4), an employeeleasing companythe effective date of the employee
employedeasing company may insure its liability under €@p. leasingagreement, a description of the employees of the client
with respect ta group of small clients of the employee leasingho are not leased employees, and such other information as the
companyby obtaining a master policy in the voluntary markedepartmentmay require.
insuringthat liability. The fact that an employee leasing company 2. Except as provided in p&c), evidence that the employees
hasa client that is covered undenmandatory risk-sharing plan of the client who are not leased employees are covered in the vol
unders.619.01does not preclude the employee leasing compaqitarymarket. That evidence shall be in the form of a copy of the
from obtaining a master poliaynder this paragraph so long as thghformation page or declaration page of a wokkepmpensation
client is not covered under the master poliéy insurer may issue insurancepolicy or binder evidencing placement of coverage in
a master policy under this paragraph insuring in the voluntagye voluntary market covering those employees.
marketthe liability under sub(2) of an employee leasingom 3. An agreement by the clietd assume full responsibility to

panywith respect to a group of small clients of the employee le%mediatelypay all compensation and other payments payable

ing company regardiess of whether any of those small clients figge ithis chapter as may be required by the department should a
adivided workforce.

: . disputearise betweef or more insurers as to liability under this

_ (b) Within 30days after the &ictive date of an employee leas chapter for an injury sustained while a divided workforce plan is
ing agreement with a small client that is covered under a masiegfect, pending final resolution of that dispufEhis subdivision
policy under par(a), theemployee leasing company shall repor§oesnot preclude a client from insuring that responsibility in an
to the department all of the following information: insurerauthorized to do business in this state.

1. The name and address of the smi@ht and of each enfity (¢ f the leased employees of a client are covered under-a man
or organization that is under common control or ownership W'%toryrisk—sharing plan under 619.01 the client mayinstead

(6) DiviDED WORKFORCE. (@) If a clientnotifies the depart

the small client. o of providing the evidence required under. gy 2, provideevi-
2. The number of employees initially covered under the magencein its notification under pab) that both the leased employ
ter policy. eesof the client and the employees of the client &r®not leased

3. The estimated unmodified annual premium assignablegmployeesare covered under that mandatory risk—sharing plan.
the small clients business, including the business of all entities @hat evidence shall be in the form of a copy of the information
organizationghat are under common control or ownership withageor declaration page of a workercompensation insurance
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policy or binder evidencing placement of coveragder the man 4. Grouping together the clients of an employee leasing com
datoryrisk—sharing plan covering both those leased employeesnyfor the purpose of &ring dividend eligibility andpaying
andemployees who are not leased employees. dividendsto those clients in compliance with681.51

(d) When the department receives a notification unde(tpar 5. Applying a discount tthe premium chaged with respect
the department shall immediately provide a copy ofrtbéfica-  to a client as permitted by the bureau.
tion to the bureau. 6. Applying a retrospective rating optiéor determining the

(e) 1. Ifaclient intends to terminate a divided workforce plamremiumchaged with respect ta client. No insurer or employee
the client shall notify the department of that intent on a form présasingcompany maympose on, allocate to, or collect from a cli
scribedby the department. efmination of a divided workforce ent a penalty under a retrospectivating option arrangement.
planby a client is not &éctive until 10 days after notice of the-ter This subdivision does not prohibén insurer from requiring an
minationis received by the department. employedeasing company to paypenalty under a retrospective

2. If an insurer cancels, terminates, or does not renew a warkting option arrangement with respect to a cligithe employee
er's compensation insurance policy issued under a diwide#  leasingcompany
forceplan that covers in the voluntary market the employees of (10) CANCELLATION, TERMINATION, AND NONRENEWAL OF POLI-
clientwho are not leased employees, the divided workforce plajgs. (a) 1. A policy issued under siB) in which the employee
is terminated otthe efective date of the cancellation, terminationjeasingcompany is the first named insured angolicy issued

or nonrenewal of the poligynless the client submits evidencqmdersub_(4) or (5) (a)may be cancelled, terminated,rmnre
underpar (c) thatboth the leased employees of the client and tha\wed as provided in subds. 2. to 4.

employeef the client who areot leased employees are covered 2. The insureds under a policy described in stibthay can

undera mar_1datory risk-sharing plan. cgl the policy during the policy period if bothe employee leasing
3. Ifan insurer cancels, terminates, or does not renew & WOk mpanyand the client agree to the cancellation, the cancellation

er's compensation insurance policy issued under a diwde# . ) ; ;
force plan that covers under thmandatory risk—sharing plan is confirmedby the employee leasing company promptly provid

unders. 619.01 the employees of a client who are not Iease'lag written confirmation of the cancellationttee client or by the

- . - ientagreeing to theancellation in writing, and the insurer pro
employeesthe divided workforce plan is terminated the &ec- \;ijeq written notice of the cancellation to the department as

g\(/)(ﬁcc:/ate of the cancellatiotermination, or nonrenewal of therequiredunder $102.31 (2) (a)
(7) FILING OF CONTRACTS. An insurer that provides a policy non
undersub.(3), (4), or (5) (a)shall file the policy as provided in s. \ viioo of the cancellation, termination, eronrenewal to the

626.35 ) insured employee leasing company and to the department as
(8) COVERAGE OF CERTAIN EMPLOYEES. (&) A sole proprietor requiredunder s102.31 (2) (ajnd by providing that notice to the
apartney or a member of a limited liability company is not eligiblesyredclient. The insurer is not required to statéhia notice to
for worker's compensation benefits under a policy issued Unggginsyred client the facts on which the decision to cancel, termi
sub.(3), (4), or(5) (@)unless the sole propriefgrartneyor memM  pate or nonrenew the policy is based. Except as provided in s.
ber elects coverage under02.075by an endorsement on the, o, 31 (2) (b) cancellation or termination of a policy under this
policy namingthe sole proprietppartney or member who has so g, jivisionfor any reason other than nonrenewal is nietctifze
elected. o until 30 days after the insurer has provided written notice of the
(b) An officer of a corporation is covered for workecom  cancellationor termination to the insurezimployee leasing com
pensatiorbenefits under a policy issued under §8h.(4), or(5)  pany,the insured client, and the department. Except as provided
(a), unless the dicer elects under s.02.076not to be covered jn 5102.31 (2) (b)nonrenewal of a policy under this subdivision
underthe policy by an endorsement on the pofieyning the df- s ot efective until 60 days aftehe insurer has provided written

3. Subject to subd4., an insurer may cancel, terminate, or
renewa policy described in subd. by providing written

cerwho has so elected. _ ' noticeof the cancellation or termination to the insuesdployee
(c) An employee leasing company shall obtain a weskereasingcompanythe insured client, and the department.
compensatiofinsurance policy that is separate from a patioy 4. If an employee leasing company terminates an employee

ering the employees whom it leases to its clients to cover t
employeef theemployee leasing company who are not leased oy terminatea policy described in subd. covering that client

employees. . . . during the policy period by providing written notice of the ean

(9) Premiums. (a) An insurer that issues a policy under sukseljationor termination to the insured employee leasing company
(3), (4), or (5) (a)maychage a premium for coverage under thahng the department as requitettiers.102.31 (2) (aand by pre
policy that complies with the applicable classifications, rulegiging that notice to the insured client. The insurer shall state in
rates,and rating plans filed with and approved by the commig,e notice to the insured client that the policy is being cancelled
sionerof insurance under 626.13 or terminated due to the termination of the employee leasing

(b) For a policy issued under suB) in which an employee agreement.Except as provided in $02.31 (2) (b) cancellation
leasingcompany is the first named insured ordamaster policy or termination of a policy under this subdivision is ndeetive
issuedunder sub(4) or (5) (a) an insurer magpbligate only the until 30 days after the insurer has provided written notice of the
employeeleasing company to pay premiums due for a ckentcancellationor termination to the insurezmployee leasing com
coverageunder the policy and may not recover any unpaiel prgany,the insured client, and the department.
miumsdue for that coverage from the client. _ (b) 1. A policy issued under su8) in which the client is the

(c) This subsection does not prohibit an insénemn doing any  first named insured may be cancelled, terminated, or nonrenewed
of the following: asprovided in subd<2. to 4.

1. Collecting premiums or othehages due with respectto 2. The insureds under a policy described in stibchay can
aclient bymeans of list billing through an employee leasing-comge| the policy during the policy period if bothe employee leasing
pany. companyand the client agree to the cancellation, the cancellation

2. Requiring an employee leasing company to maintair a lg§ confirmedby the employee leasing company promptly previd
ter of credit or other form of security to ensure payment of & prigg written confirmation of the cancellationttee client or by the

singagreement with a client in its entireninsurer may can

mium. clientagreeing to theancellation in writing, and the insurer pro
3. Issuing policies that have a common renewal weddl, or  vides written notice of the cancellation to the department as
aclass of all, clients of an employee leasing company requiredunder s102.31 (2) (a)
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3. An insurer may cancel, terminate, or nonrenepokcy (b) Subject to patd), if the employer or the employsrinsurer
describedn subd.1., including cancellation or termination of aconcedediability for an injury that results in permanent disability
policy providing continued coverage under subdby providing andif the extent of the permanent disability can be determined
written notice of the cancellation, terminatiasr, nonrenewal to basedon a minimum permanent disabilitgting promulgated by
the insured employdeasing company and to the department dse department by rule, compensation for permarnsebility
requiredunder s102.31 (2) (apnd by providing that notice to theshallbegin within 30 days after the end of the emplaykealing
insuredclient. Except as provided $1102.31 (2) (b)cancella periodor the date on which compensation for temporary disability
tion or termination of a policy under this subdivision for any re@ndsdue to the employegteturn to work, whichever is earlier
sonother than nonrenewal is nofeaftive until 30 days after the  (c) Subject to pa(d), if the employer or the employgiinsurer
insurerhas provided written notice of the cancellation or termingoncedediability for an injury that results in permaneafisability,
tion to the insured employee leasing compahng insuredtlient, but the extent of th@ermanent disability cannot be determined
andthe department. Except as provided ih02.31 (2) (b)nonre  without a medical report that provides the basis for a minimum
newalof apolicy under this subdivision is notfe€tive until 60 permanentisability rating, compensation for permanent disabil
days after the insurer has provided written notice of the- caity shall begin within 3@ays after the employer or the empldger
cellationor termination to the insured employee leasing comparigisurer receives a medical report that provideasisfor a perma
theinsured client, and the department. nentdisability rating.

4. If an employee leasing agreement is terminated during the(d) The departmenshall promulgate rules for determining
policy period of a policy described in suldd. an insurer shall can whencompensation for permanent disability shall begin in cases
celthe employee leasing compasigbverage under the policy byin which the employer or the employginsurer concedes liabil
anendorsement to the policy and coverage of the client under itye but disputes the extent of permanent disability
pol!cy §ha|| continue as to_aII employees _of the client unless the(e) Payments for permanent disabilitycluding payments
policy is cancelled or terminated as permitted under stibd.  pasedon minimum permanent disability ratings promulgated by

History: 2007 a. 185 the department by rule, shall continue on a monkfalyis and shall
accrueand be payablbetween intermittent periods of temporary

102.32 Continuing  liability; guarantee settlement, disability so long as the employer or insurer knows the nature of
gross payment. (1m) In any case in which compensation payine permanent disability

mentsfor an injury have extended wiill extend over 6 months
or moreafter the date of the injury or in any case in which dealtJ?1
benefitsare payable, any party in interest maythe discretion of
the department, be dischgad from, or compelled to guarantee,b ; . )
’ h h estinterest ofthe injured employee or the employeeéepen

future compep;atlon payments by doing any of the followmg: dents. In directing t#1e advanlge,ythe departmepr)n ﬁall %me
_ (a) Depositing the present value of the total unpaid compenggnployeror the employes insurer an interest credit against its
tion upon a 5 percent interest discount basis withedit union, |iapjlity. The credit shall be computed at 5 percent. An injured
savingsbank, savings and loan association, bank, or twist  employeeor dependent may receive no more than 3 advanee pay
panyde5|gnateq by the depar.tm_ent. o . mentsper calendar year

(b) Purchasing an annujtyithin the limitations provided by ~ (7) No lump sum settiement shall be allowed in any case of
law, from an insurance company licensed in this state that is degjgrmanenttotal disability upon an estimated life expectancy

(6m) Thedepartment may direct an advance on a payment of
accrueccompensation for permanent disability or death bene
fits if the department determines that the advance payment is in the

natedby the department. exceptupon consent of all parties, after hearing and finding by the
(c) Making payment in gross upon g@é&rcent interest discount departmenthat the interests of the injured employee will be-con
basisto be approved by the department. servedthereby

(@) In casesn which the time for making payments or he, S50, 577 ¢ 1981010 216106008 300598 1991 2. 2201993 . 7

amountsof payments cannot be definitely determined, furnishing coss-reference: See also s®WD 80.32 80.33 80.39 and80.50 Wis. adm.

a bond, or other securitgatisfactory to the department fibie co%?. rterest credit under sub. 6) b. (6m)]  caleulatod

paymentof compensation as mde due or become due. The !heinterestcredit under sub. (6) [now sub. (6m)] was properly calculaied on a per

acceptancef the bond, or other securignd theform and sufi- 50 1as rem N oy g’f&éﬁ&%ﬁfr’{'g‘g‘gﬁgﬁ%ﬁﬁ basis. HammuiRC, 223 Ws.

ciency of the bond or other securitghall be subject to the

approvalof the department. If the employer or insurer is unabi®?2.33 Department forms and records; public access.

or fails to immediately procure the bond, then, in lieprafcuring (1) The department shall print and furnish free to amyployer

the bond, deposit shall be made with a credit union, savings bapkemployee any blank forms that the department consiéees

savingsand loan association, bank, or trust company designategly to facilitate eficient administrationof this chapter The

by the department, of the maximum amount that may reasona@épartmenshall keep any record books or recatu the depart

becomepayable in theseases, to be determined by the deparimentconsiders necessary for the proper afidient administra

mentat amounts consistent with the extent of the injuries and tien of this chapter

law. The bondsand deposits are to be reduced only to satisfy (2) (a) Except aprovided in pars(b) and(c), the records of

claimsand withdrawn only after the claims which tf#@g to guar  the department, and the records of the commissiated to the

anteeare fully satisfied or liquidated under p@), (b), or(c).  administration of this chapter are subject to inspection and copy
(5) Any insured employer mayvithin thediscretion of the ing under s19.35 (1)

departmentcompel the insurer to disclgg, or to guarantee pay () Except as provided in this paragraph and(o@ra record

mentof, the employes liabilities inany case described in submaintainedby the department or by titemmission that reveals

(Im) and thereby releaske employer from compensation liabil the jdentity of an employee who claims workecompensation

ity in that case, but if for any reasarbond furnished or depositpenefits the nature of the employsetlaimed injurythe employ

madeunder sub(1m) (d)does not fullyrotect, the compensationee'spast or present medical conditidhe extent of the empley

insureror insured employeas the case may be, shall still be liablge’sdisability, or the amount, type, or duration of benefits paid to

to the beneficiary of the bond or deposit. the employee and a record maintained by the department that
(6) (a) If compensation is due fpermanent disability follow revealsanyfinancial information provided to the department by

ing an injury or if death benefits are payable, payments shall dself-insured employesr by an applicant for exemption under

madeto the employee or dependent on a monthly basis as psdl02.28 (2)b) are confidential and not open to public inspection

videdin pars.(b) to (e). or copying under €19.35 (1) The department or commission may
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denya request made undeil8.35 (1)or, subject to s102.17 (2m) confidentialunder par(c) to those persons for that purpose if the
and (2s), refuse to honor a subpoena issued by an attorneyWdisconsincompensation rating bureauthorizes that release. A
recordin a civil or criminal action or special proceeding to inspegovernmentunit, institution of higher education, or nonprofit
andcopy a record that is confidential under this paragnapless researctorganizationmay not permit inspection or disclosure of
oneof the following applies: anyinformation released to it under this subdivision that is eonfi
1. The requester is the employee who is the subject of #@ntialunder par(b) unless the department or commission autho
recordor an attorney or authorized agerfithat employee. An fizesthat inspection or disclosure and may not peimspection
attorneyor authorized agent of an employee who is the subjectafdisclosure of any information released to it under this subdivi
arecord shall provide a written authorizatifam inspection and sion thatis confidential under pafc) unless the department or
copyingfrom the employee if requested by thepartment or the commission,and the Visconsin compensation ratinigureau,
commission. authorizethe inspection or disclosure. A government unit, institu
2. The record that is requested contains confideinfiaima:  tion of higher education, or nonprofit researcaorization that
tion concerning a workés compensation claimnd the requester obtainsany confidential information undehis subdivision for
is an insurance carri@r employer that is a party to any worker purposef research shall provide the results of that research free
compensatiortlaim involving the same employee orattorney of chage to the persothat released or authorized the release of

or authorized agent of that insurance carrier or empleyeept thatinformation. , ,
thatthe department or the commission is not requirebta ran  Hoha 3 167 2005 & 1762008 o Sbp - o CPHo90 8l 1997 a. 191237,
domsearch of its recordmnd may require the requester to provide
the approximate date of the injury and any other releméoima  102.35 Penalties. (1) Every employer and every insurance
tion that would assist the department or the commigsifinding companythat fails to keep the records to make the reports
therecord requested. An attorney or authorized agfeamt insur  requiredby this chapter or that knowingfglsifies such records
ancecarrier or employer that is a party to an emplayeairkets  or makes false reporghall pay a work injury supplemental bene
compensationclaim shall provide a written authorization forfit surchage to the statef not less than $10 nor more than $100
inspectionand copying from the insurance carmeremployer if for each diense. The department maaive or reduce a sur
requestedy the department or the commission. chargeimposed under this subsection if the employer or insurance
3. The record that is requested contains finaricfatmation  companythat violated this subsection requests a waiveedue
provided by a self-insured employer or by an applicant fdfon of the surchge W!thln 45 days after the date on which notice
exemptionunder s102.28 (2) (bjandthe requester is the self-0f the surchage is mailed to the employer or insurance company
insuredemployer or applicant for exemption or an attorney @nd shows that the violation was due to mistaken absence of
authorizedagent of the self-insured employer or applicant fdpformation. A surchage imposed under this subsection is due
exemption. An attorney or authorized agent of the self-insuredithin 90 days after the date on which notice of the sugehisr
employeror of the applicant for exemption shall provideritten ~Mailed to the employer or insurance companinterest shall
authorizationfor inspection and copying from tlself-insured accrueon amounts that are not paid witkre at the rate of 1 per
employeror applicant for exemptioif requested by the depart centper month. All surchges and interest payments received

ment. under this subsection shall be deposited in the fund established
4. A court of competent jurisdiction in this state orders tHanders.102.65 _
departmenbr the commission to release the record. (2) Any employer or duly authorized agent thereof, who,

5. The requester is the department of children and faroiiesWithout reasonable cause, refuses to rehire an employee injured in

a county child support agency undei58.53 (5) the request is e (lzo_urse of employmellw)t, orf\_/vh?, becao!s;]a clairr|1 or attempt

madeunder $49.22 (2m) and the request is limited to the nam&P claim compensation benefits from such emplogscrimi

andaddress of the employee who is tbject of the record, the natesor threatens to discriminate against an employee as to the

name and address of the emplogemhployerand any financial €mPloyee'ssmployment, shall forfetb the state not less than $50

informationabout that employee contained in the record. nor more than $500 for eactfasise. No action under this subsec

6. Thedepartment of revenue requests the record for the H?n may be commenced except upon request of the department.
' P 4 P (3) Any employer who without reasonable cause refuses to

pose of locating a person, or the assets of a pardunhas failed ) T .
to file tax returns, who has underreported taxable income or Mﬁ?lrean employee who is injured in the course of employment,
. eresuitable employment is availabWthin the employes’

ﬁ;ﬁ; !w%l:;rgﬁtgﬁggﬁgfree?gzg%:giue%lﬂﬁgrt]?x returns; or IC)rglhysicaland mental limitations, upon order of the department and

(©) A record maintained bihe department or the commissio in addition to other benefits, has exclusiiility to pay to the

that contai I ) inf ti btained f th rbmployeethe wages lost during the period of such refusal, not
atcontains employer ansurer information obtained irom the gy -aegingone yeals wages. In determining the availability of

Wisconsincompensation rating bureau underl82.31 (8)or ; ; ; :
626.32(1) (a)is confidentialand not open to public inspection Orsunableemployment the continuance in business of the employer

- ; " “'shall be considered and any written rules promulgated by the
copying under $.19.35 (1)unless the Miéconsin compensation e{;nployerwith respect to seniority or the provisiosfsany collee

ra]:[lng btweau authorizes public inspection or copying of thﬂ e baigaining agreement with respect to seniority shall govern.
Information. History: 1975 c. 1471977 c. 29195 2003 a. 1442005 a. 172
(d) 1. In this paragraph: An employercannot satisfy sub. (3) by rehiring with an intent to fire at a later date.

a. “Government unit” has the meaning given i@8.02 (17) Dielectric Corporation vLIRC, 111 Wis. 2d 270330 N.W2d 606(Ct. App. 1983).

. . I s an employer has the burden to prove that rehiring was in good faigst Allis
and also includes a corresponding unit in the government hool Dist. vDILHR, 116 Ws. 2d 410342 N.W2d 415(1984).

anotherstate or a unit of the federal government. A one-day absence from work due to an injury triggered the rehire provision under
b. “Institution of higher education” has the meaning giiren %37()3) Link Industries, Inc..\LIRC, 141 Wis. 2d 551415 N.W2d 574(Ct. App.
$.108.02 (18-) For liability under sub. (3), the employee must show that he orlgheas an

« s : ian” i i employee;2) sustained a compensable injury;. 3) applied for rehire; 4) had the
¢. “Nonprofit research ganization” means an ganization applicationfor rehire refused due to the injuriniversal Foods CorporationMRC,

thatis exempt from federal income tax under sechioh(a) of the 161 wis. 2d 1467 N.w2d 793(Ct. App. 1991).
Internal Revenue Code and whose mission is to engage irsub.(3) does not baan employee from seeking arbitration under a collective bar
research gainingagreemento determine whether termination following an injury violated the
’ Lo i agreement.Sub. (3) relates to harm other than worker injuaies is not subject to

2. The department dhe commission may release InfOHnath%e{c)llésive remk:edyI provilsli?n of s. 102.03 (2I); the “ﬁxclusi\lle Iiat?ility" Iangluaghe in
i i i i i sub.(3) does not bar lawsuitsit imposes a penalty on the employer for refusal to hire.
_tlor:_tthtat IS fcrc])nf;]dentgal ur;_der ngb) to a g?_\t/ernment unit, an Countyof LaCrosse WWERC,182 Ws. 2d 15513 N.W2d 708(1994).
InS ltution or higher eaucation, or a nonprot researqlgaqrza- A LIRC interpretation of sub. (3), that a violatioequires an employee who is
tion for purposes of research and may release information thaiiigbleto return to a prior employment to express an interest in reemployment in
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differentcapacity was reasonable. Hill LIRC, 184 Wss. 2d 110, 516 N.w2d 441  ment,and as to such treatment su{@.and(3) shall not apply
(Ct. App. 1994). . N The obligation to furnish such treatment and appliances shall con
If an employer shows that it refused to rehire an injured employee because, the . . ) . .
employee'position was eliminated to reduce costs and increfiseaty, reason  tiNUE as required to prevent further deterioration indbedition
ablecause has been shown under sub. (3). Ray Hutson ChevroletiRCy186  of the employee or to maintain the existing statusuch condi

Wis. 2d 118, 519 N.W2d 649(Ct. App. 1994). ; [
An attendance policthat includes absences due to work-related injuries as pzyr?n whether or not healing is completed.

of the total of absences allowed before termination violates sub. (3). Great Northern(1m) LIABILITY FORUNNECESSARYTREATMENT. If an employee
Corp.v. LIRC, 189 Ws. 2d 313525 N.W2d 361(Ct. App. 1994). .who has sustained a compensablary undertakes in good faith

Sub.(3) does not contemplate requiring employers to either deviate from a faaar,K/ . hat i I dicall ble. b h
reasonablend uniformly applied poligyor explain why it would be burdensome to IlTVasivetreatment that is generally medically acceptable, but that
do so, when a returning employee requests the deviation to accommodate a non-igtinnecessasyhe employer shaflay disability indemnity for all

and non-injury-related personal need. DeBoeariBportation, Inc..vSwenson, i ilitv i i
SOLOWI App 24 524 W, 20 485781 N.W2d 706 000564 disability incurredas a result of that treatment. An employer is not

Neithersub. (2) nor case law authorizes employees who are terminated for fililfi@ble for disability indemnity forany disability ir_lcurr?d as a
worker’s compensation claimgo bring wrongful dischge claims against their resultof any unnecessary treatment undertakegoird faith that

employers.Brown v Pick 'n Save Food Stores38 F Supp. 2d 133 (2001). is noninvasive or not medically acceptable. This subsection
, appliesto all findings that an employee has sustained a compensa
102.37 Employers’ records. Every employer of 3 or more ble injury, whether the finding results from a hearing, deéault

personsand every employer who is subject to this chapter sh : : . .
keep a record of all accidents causing death or disability of q%\éani)artyor a compromise or stipulation confirmed by the depart

employeewhile performing servicegrowing out of and inciden

tal to the employment. This record shall gtiie name, address, _(2) CHOICE OF PRACTITIONER. (&) When the employer has
age,and wagesf the deceased or injured employee, the time afigtic€ of an injury and its relationship e employment, the
causes ofhe accident, the nature and extent of the inamd any €Mmployershall ofer to the injured employee his or her choice of
otherinformation the department may requirerije or general &ny physician, chiropractorpsychologist, dentist, physician
order. Reports based upon this record shall be furnished to ggSistant, advanced practice nurse prescribeor podiatrist
departmentt such times and in such manner as the departmé pensedto practice and practicing in thetate for treatment of the

may require by rule or general ordér a format approved by the INjury. By mutual agreement, the employee may haveftbee
department. of any qualified practitioner not licensed in this state. In ofse

History: 1975 c. 14%.54; 1985 a. 832001 a. 37 emergencythe employer may arrange for treatment without ten
deringa choice. After the emgency has passed teenployee

102.38 Records and reports of payments.  Every insur  shallbe given his or harhoice of attending practitioner at the-ear
ancecompany that transacts the business of compensasion liest opportunity The employee has the right to a 2nd choice of
ance,and every employer who is subject to this chaptgmwhose attendingpractitioner on notice to the employarits insurance
liability is not insured, shall keep a record of all payments madarrier. Any further choice shall be by mutual agreement. -Part
underthis chapter and of théme and manner of making the pay nersand clinics are considered to be @mactitioner Treatment
mentsand shall furnish reports basegon these records and anyby a practitioner on referral from another practitionecassid
otherinformation to the department as the department may requéredto be treatment by one practitioner
by rule or general ordein a format approved by the department. (b) Theemployer is liable for the expense of reasonable travel

History: 1975 c. 14%.54,1975 c. 1991979 c. 891985 a. 832001 a. 37 to obtain treatment at the same rate as is provided for statrof
102.39 Rules and general orders; application of stat - andemployees under 20.916 (8) The employer is not liable for

utes. The provisions of 403.005relating to the adoption, publi the expense of unreasonable travel to obtain treatment. .
cation, modification, and court review of rules general orders  (3) PRACTITIONER CHOICEUNRESTRICTED. If the employer fails
of the department shall apply to all rules promulgated or genei@fender treatment as provided in s(d).or choice of an attending

orders adopted under this chapter practitioneras provided in sul§2), the employes'right to choose
History: 1995 a. 272001 a. 37 the attending practitioner is naestricted and the employer is
_ _ _ liable for the reasonable and necessary expense thereof.
102.40 Reports not evidence in actions.  Reports fur (4) CHrisTIAN SciENCE. The liability of an employer for the

nishedto the department pursuant to $62.37and102.38shall  cost of Christian Science treatment provided to an injured

notbe admissible as evidence in any action or proceetisilg employeeis limited to the usual and customary defor that
out of the death or accident reported. treatment.

(5) ArTiIFicIAL MEMBERS. Liability for repair and replacement
of prosthetic devices is limited to theefts of normal wear and

ropractic, psychological, podiatric, dental, and hospital treatme}gt?r' Avrtificial members furnished at the end of the healing period

medicines, medical and sgical supplies, crutches, artificial cosmetic purposes only need not be duplicated.
membersappliances, and training in the use of artificial members (6) TREATMENT REJECTEDBY EMPLOYEE. Unless the employee
andappliances, ot the option of the employee, Christian-SciS allhave elected Christian Sciertceatment in lieu of medical,
encetreatment in lieu of medical treatment, medicines, and-medHrgical.dentalor hospital treatment, no compensation shall be
cal supplies, as may be reasonably required to cure and reli@gyablefor the deattor disability of an employee, if the death be
from the efects of the injuryand to attain &tient use ofartificial ~ causedor insofar as the disability may be aggravated, caused or
membersand appliances, and in case of the emplsyezglect or continuedby an unreasonable refusal or neglec;t to submit to or
refusalseasonably to do so, or in egency until it is practicable follow any competent and reasonable medicagisal ordental

for the employee to give notice fjury, the employer shall be treatmentor, in the casef tuberculosis, by refusal or neglect to
liable for the reasonable expense incurred by or on behalf of §idmitto or follow hospital or medical treatmemhen found by
employeein providing such treatment, medicines, supplies, ari@€ department to be necessaffhe right to compensation aceru
training. When the employer has knowledge of the injury and t#ed during aperiod of refusal or neglect to submit to or follow-hos
necessityfor treatment, the employerfailure to tender the neees Pital or medical treatment when found by the departmeieto
sarytreatment, medicines, supplies, and training constitutes sit@gessaryn the case of tuberculosis shall be barred, irrespective
neglector refusal. The employer shall also be liablerémson Of whether disability was aggravated, caused or continued
ableexpense incurred by the employeerfecessary treatment tothereby.

cureand relieve the employee from théeetsof occupational dis (8) Awarp TO STATE EMPLOYEE. Whenever an award is made
easeprior to the time that the employee knew or should haby the department in behalf of a state employee, the department
knownthe nature of his or her disabiliyd its relation to empley of workforce development shall file duplicate copies of the award

102.42 Incidental compensation. (1) TREATMENT OF
EMPLOYEE. The employer shall supply sunfedical, sugical, chi
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with the department of administration. Upon receipt of the copies(d) “Nonprescription drug product” has the meaning given in
of the award, the department of administration shall prompty450.01 (13m)
issuea voucher in payment of the award from the proper appropri (e) “Pharmacist” has the meaning given i#50.01 (15)
e 1 ) i, 26 S senermtone () “Practioner has the meaning gven iSO (17)

: ! “Prescription” has the meaning given irt50.01 (19)
agencyby whom the décted employee is employed. @ o N N . .

(9) REHABILITATION; PHYSICAL AND VOCATIONAL. (a) One of ()h) Prescription drug” has the meaning givens. 450.01
the primary purposes of this chapter is restoration of an injuré i “p it der’ has th . . iM50.01
employeeto gainful employment. d this end, the department _ () “Prescription order” has the meaning given iS0.

E_r;_ziu tc_employ aspecialist in physical, medical and vocational ¥reh (é) SUBSTITUTION OF DRUGPRODUCTEQUIVALENTS. (@) Except
ilitation. .

(b) Such specialist shall study the problems of rehabilitatioﬁ,SPfQV'defd in Fr’]"?‘ff](-b) a“d(c)lv when a drug is Prfsgl'bed g’ ”fﬁ‘.‘

both physical and vocational and shall refeitablecases to the @M INjury for which an employer or insurer Is liableé under this

departmenfor vocational evaluation and training. The speciali&hapterthe pharmacist or practitioner dispensing the drug shall

shallinvestigate and maintain a directory of such rehabilitatictPstitutea drug product equivalent in place of the prescribed

facilities, private and public, as are capabfaendering compe drugif all of the following apply: ) _ _

tent rehabilitation service to seriously injured employees. 1. In the professionglidgment of the dispensing pharmacist
(c) The specialist shall review and evaluate reported injuri@ Practitioner the drug producequivalent is therapeutically

for potential cases in which seriously injureiployees may be €duivalentio the prescribed drug. _ )

in need of physical and medical rehabilitation and may confer 2. The chage for the drug product equivalent is less than the

with the injured employee, employé@nsurance carrier or attend chargefor the prescribed drug.

ing practitioner regarding treatment and rehabilitation. (b) A pharmacist or practitioner may not substitute a drug
History: 1971 c. 611973 c. 150282 1975 c. 1471977 c. 195s.241028, 45 productequivalent under pafa) in place of a prescribed drifg

1977c. 2731979 c. 2781981 c. 201987 a. 1791989 a. 641995 a. 28s.3743M  any of the following apply:

3744 9130(4); 1997 a. 338; 1999 a. 92001 a. 372003 a. 1442005 a. 1722007 . . .
a.185 1. The prescribed drug is a single-source patented drug for

The requirement that medical treatment be supplied during the healing perigghich there is no drug product equivalent.
definedas prior to the time theondition becomes stationarg not determined by . . . L.
referenceto the percentagef disability, but by a determination that the injury has sta 2. The prescriber determines that the prescribed dmgads
bilized. Custodialcare, as distinguished from nursing services, is not compensatgally necessary and indicates that no substitution may be made for

Mednicoffv. DILHR, 54 Ws. 2d 7194 N.W2d 670(1972). - that prescribed drug by writing on the face of the prescription
In appropriatecases, the department may postpone a determination of permanery i th f i der that is t itted el
disability for a reasonable period until after a claimant completes a competent &H#€r0F, IN TNE Case OT a prescription order that IS transmitieel elec

reasonableourse ophysical therapy or vocational rehabilitation as an essential paronically, by designating in electronformat the phrase “No sub

of the treatment required for full recovery and minimization of damagesnsT ikt PN oY ; ” Foni ;
americalnsurance Co..\DILHR, 54 Ws. 2d 272195 N.W2d 656(1972). stitutions” or Dlspense as written” or words of similar meaning

An employee who wishes to consult a second dactdhe panel after the first says or the initials “N.S.” or “D.A.W'

for prescribes an operation that Inoreases the amount of Gieahismployer & - . c) nless parb) applies, if an injured employee requests that

liable. Spencer WDILHR, 55 Ws. 2d 525200 N.W2d 61L (1972). aspecific brand name drug be used to treat the emptoiygery,
Sub.(7) [now sub. (8)] relieves an employer of liability when the employee (efusga_e pharmacist or practitioner dispensing the prescription Sht_':l_”

treatmenprovided by the employeas required under sub. (1). An employee is noflispensehe specific brand name drug as requested. If a specific

requiredto seek treatment from someone other thenemployer Klein Industrial ; ; H

Salvage vDILHR. 80 Wis, 2d 457259 N W2d 124(1972). brandname druhg is dlslpensedhundﬁr thlshparagraph, the employer
Underss. 102.42 (9) (a), 102.43 (5), and 102.61, the department may extend t@hlNSUrer and the employee shall share the cost @réeeription

porary disability, travel expense, and maintenance costs beyonded@s if addi ~ asfollows:

tionaltraining is warranted. Beloit CorporatiorState,152 Ws. 2d579 449 N.W2d

299(Ct. App. 1989). 1. The employer or insurehall be liable in an amount equal
Sub.(1) requires an employer to pay medical expensesatara final order has 10 the average wholesale price, as determined undef3ug) 1,
beenissued. Linsey.\LIRC, 171 Ws. 2d 499493 N.W2d 14(1992). of the lowest—priced drug product equivalent that the pharmacist

Sub.(2) (2) does not require @mployer to consent to out-of state health cargyr practitioner has in stock on the day on which the brand name
expenseshat result from a referral by an in—state practitioner selected in accorda

race s ! .

with the statute. UFE Inc. LIRC, 201 Ws. 2d 274548 N.W2d 57(1996) 94-2794  drugis dispensed, plus the dispensing fee under(3ukea) 2.and
The continuing obligation to compensate an employee for work related medi@iny applicable taxes under syB) (a) 3.that would be payable for

expensesinder s. 102.42 does not allagency review of compromise agreementqhatdrug product equivalent.

afterthe one—year statute of limitations in s. 102.16 (1) has run if the employee incurs . . .

medicalexpenses after that tim&chenkoski VLIRC, 203 Ws. 2d 109552 N.W2d 2. The employee shall be liable in an amount etputile dif

120(Ct. App. 1996)96-0051 ferencebetween the amount for whithe employer or insurer is

Undersub. (2), an employee can seek reimbursement for expenses related
practitionersregardless of whether they are the first 2 practitioners whom ﬂﬁ&gle under subdl. and an amount equal to the average wholesale

employeehas seen. Hermaarpet Marts \LIRC, 220 Ws. 2d 61,583 N.w2d 662 price,as determined under syB) (a) 1, of the brand name drug
(Ct. App. 1998)97-1119 on the day on which the brand name drug is dispensed, plus any

Section102.01 (2) (g) sets the dateinfury of an occupational disease and s. .
102.01(1) provides that medical expenses incurred before an emxoges of the applicabletaxes under suiB) (a) 3.that are payabffer that brand

work-relatednjury are compensable. Read togetheedical expenses in occupa namedrug.

tional disease cases are not compensable until the date of ytignce the date is i hili

established all expenses associated witllisease, even if incurred before the date 3 L'AB”-_ITY OFEMPLOYERORINSURER. (a) T_he liability _Of an

of injury, are compensable. Unitedidbonsininsurance Co..\LIRC, 229 Ws. 2d  employeror insurer for the cost of a prescription drug dispensed

416,600 N.W2d 186(Ct. App. 1999)97-3776 . undersub.(2) for outpatient use by an injured employee is limited
Spencercreates an exception to the general rule that compensapemistted toth f all of the following:

only if medical expenses are reasonably required and necedsaigng as a claim 1O IN€ SUM OT all of the Tollowing:

antengages in unnecessary and unreasonable treatment in good faith, the employer], The average wholesale price of the prescription drug as of
is responsible for payment. Honthaners Restaurkmatsy LIRC, 2000 WI App 273

240Wis. 2d 234621 N.W2d 660 99-3002 the date on which thgrescription drug is dispensed, as quoted in
~ ContinuingPayments for Medical Expensesviforker’s Compensation Proceed the Drug Topics Red Book, published by Medical Economics
ings. Carnell & Wbog. Ws. Law Nov 1993. Company,Inc. or its successor

2. Adispensing fee of $3 per prescription oraemnich shall
be payable for all prescription drugs dispensadier sub(2)
regardles®f the location from which the prescription drug is dis

102.425 Prescription and nonprescription drug treat -
ment. (1) DerINITIONS. In this section:

(a) “Dispense” has the meaning given id30.01 (7) pensedbut which shall be payable only to a pharmacist who dis

(b) “Drug” has the meaning given in450.01 (10) penseghe prescription drug.

(c) “Drug product equivalent” has the meaning givers.in 3. Any state or federal taxes that may be applicable to the pre
450.13(1). scriptiondrug dispensed.
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(b) In addition to the liability undepar (a), an employer or insurerthat isaggrieved by a determination of the department
insureris also liable for reimbursement to an injured employee fanderthis subsection may seek judicial review of that determina
all out—-of-pocketexpenses incurred by the injured employee ition in the same manner that compensati@ims are reviewed
obtainingthe prescription drug dispensed. unders.102.23

(c) A billing statement submitted to an employer or insurer for (5) NONPRESCRIPTIONDRUG PRODUCTS. The liability of an
a prescription drug dispensed under s(#). shall include the employerorinsurer for the cost of a nonprescription drug product
national drugcode number of the prescription as listed in thesedto treat an injured employee is limitemthe usual and cus
nationaldrug codedirectory maintained by the federal food andomarychage to the general public for the nonprescription drug
drug administratiorand shall state separately the price of the prproduct.

scriptiondrug and the dispensing fee. History: 2005 a. 1722007 a. 1852009 a. 206
(4) LiaBILITY OFEMPLOYEE. () Except as provided in péo), ] o
a pharmacist or practitioner who dispenses a prescriptiag 102.43 Weekly compensation schedule.  If the injury

undersub.(2) to an injured employee may not collect, or bring apauseslisability, anindemnity shall be due as wages commencing

actionto collect, from the injured employee any dethat is in the 4th calendar day from the commencementhef day the

excesf the liability ofthe injured employee under syB) (c) scheduledvork shift began, exclusive of Sundays oebycepting

2. or the liability of the employer or insurer under s{8).(a) wherethe employee works on Sundajter the employee leaves
(b) If an employer or insurer denies or dispui@sility for the ~WOrk as the result of the injurnd shall be payable weekly there

costof a drug prescribetb an injured employee under si(), after,during suchdisability. If the disability exists after 7 calendar

the pharmacist or practitioner whitispensed the drug may eol daysfrom the date the employee leaves work as a result of the

lect, or bring an action to collect, from the injured employee tHBiury and onlyif it so exists, indemnity shall also be due and-pay

costof the prescription drug dispensed, subject to the limitatiogle for the first 3 calendar days, exclusive of Sundays,only

specifiedin sub.(3) (a) If an employer or insurer concedes liabil €xceptingwhere the employee works on Sundé§aid weekly

ity for the cost of a drug prescribed to an injured employeler indemnityshall be as follows:

sub.(2), but disputes the reasonableness of the amourgezhfor (1) If the injury causes total disabilityvo—thirds of the aver

the prescription drug, the employer or insurer shall provide notiegeweekly earnings during such disability

undersub.(4m) (b)to the pharmacist or practitioner that the-rea (2) If the injury causes partial disabiliguring the partial dis

sonablenessf the amount chged is in dispute and the phar apility, such proportion of the weekly indemnity rate for total dis

macistor practitioner who dispensed the drug may not collect, gpjlity as the actual wage loss of the injured employee bears to the

bring an action to collecfrom the injured employee the cost ofinjured employee average weekly waggthe time of the injury

the prescription drug dispensed after receiving that notice. (3) If the disability caused by the injury is at times total and at
(4m) RESOLUTION OF PRESCRIPTIONDRUG CHARGE DISPUTES. timespartial, the weekly indemnity during each total or partial dis

(a) The departmerttas jurisdiction under_ this subsection and Sbility shall be iraccordance with sub&l) and(2), respectively

102.16(1m) () and s102.17to resolve a dispute between a phar (4) If the disability period involves a fractional week, indem

macistor practitioner and an employer or insurer over the reason .
ablenes®f the amount chged for a prescription drug dispense Ity shall be paid for each day of such week, except Sundays only

undersub. (2) for outpatient use by an injured employee wh8‘tthe rate of one—.5|xth. ,Of the yveekly indemnity .
claimsbenefits under this chapter (5) Temporarydisability, during which compensation sha#
(b) An employer or insurer that disputes the reasonablenes@@yaPIefor loss of earnings, shall include such period as may be
the amount chaged for a prescription drug dispensed under sui§asonablyequired for training in the use of artificiaiembers
(2) for outpatient usdy an injured employee or the departmerﬁf‘dappl'ames' Except as provided in62.61 (1g) temporary
undersub.(4) (b)or s.102.16 (1m) (cpr 102.18 (1) (bg) 3shall isability shall also include such period as the employee may be
provide, within 30 daysafter receiving a completed bill for the€C€iVinginstruction pursuant to $02.61 (1)or(1m). Temporary
prescriptiondrug, reasonable written notice to the pharmacist 8fS@bility on account of receiving instruction of the latter nature,
practitionerthat the chaye is beinglisputed. After receiving rea 2ndnot otherwise resulting from the injusshall not be irexcess
sonablewritten notice undethis paragraph or under sy#8) (b) ©f 80 weeks.Such 80-week limitation does not apply to tempo
ors.102.16 (1m) (cpr102.18 (1) (bg) lthata prescription drug "ary disability benefits under this section, travel or maintenance
chargeis being disputed, a pharmacist or practitianey not col €xpenseunder s102.61 (1) or private rehabilitation counseling
lectthe disputed chge from, or bring an action for collection ofOr rehabilitative training costs underl€12.61 (1mjf the depart
the disputed chaye against, the employee who received the prélentdetermines that additional trainifgwarranted. The neces
scription drug. sity for additional training as authorized by the department for any
(c) A pharmacist or practitionénat receives notice under par €MPloyeeshall be subject to periodic review and reevaluation.
(b) that the reasonableness of #meount chaged for a prescrip ~ (6) (&) Except as provideih par (b), no sick leave benefits
tion drug dispensed under siB) for outpatient use by an injured Providedin connection with other employment or wages received
employesis in dispute shall file the dispute with the departmeiifom other employment held by the employee when the injury
within 6 months after receiving that notice. occurredmay _be considered romputing actual wage Ioss_ f_rom
(d) The department shall deny payment of a prescription drififf @mployer in whose employ the employee sustained injury
chargethat the department determines under this subsection to bdb) In the case of an employee whose average weekiyngs
unreasonable A pharmacist or practitioner and an employer girecalculated under $02.11 (1) (a) wages received from other
insurerthat are parties to a dispute under thibsection over the employmenteld by the employee when timgury occurred shalll
reasonablenessf a prescription drug chge are bound by the be considered in computing actusage loss from the employer
department'sletermination under this subsection on the reasdf whose employhe employee sustained the injury as provided
ablenessf thedisputed chaye, unless that determination is setn this paragraph. If an employseiverageveekly earnings are
asideon judicial review as provided in p&e). calculatedunder s.102.11 (1) (a) wages received from other
(e) Within 30 days after a determination under this subsectidiPloymentheld by the employee when tingury occurred shall
the department may set aside, reversenodify the determina e offset against those average weekly earnings andgenst
tion for any reason that the department considerficient. the employees actual earnings ithe employment in which the
Within 60 days after a determination under this subsediien, €mployeewas engaged at the time of the injury
departmentnay set aside, reverse, or modify the determination on (c) Wages received from the employer in whose employ the
groundsof mistake. A pharmacist, practitionemployer or employeesustained injury or from other employmentitained
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afterthe injury occurred shall be considered in computing benefitgury the employets policy concerning employee drug use was

for temporary disability established in writing and regularly enforced by the employer
(7) (a) If an employee has a renewed period of tempatiary (d) The employee has been convictéc crime, is incarcer

ability commencing more than 2 years after the date of injury arded,and is not available to return to a restricted type of work dur

exceptas provided in pa(b), the employee returned to work foring the healing period.

atleast10 days preceding the renewed period of disabpity- History: 1971 c. 1481973 c. 1501975 c. 1471977 c. 1951979 c. 2781983

mentof compensation for the neperiod of disability shall be & 95,15504" 851287 & 1791993 2 3792 1995 2. 225413 2001 a. 372005

madeas provided in pafc). Committee Note, 1971:Employees who have two jolso have been injured at

(b) An emp|0yee needot return to work at least 10 days-preO”eOf them have in some cases been made totally disabled for work at either job. Sick
|eavebenefits from the other employer has suspended eligibility for compensation

cedinga renewed perio_d Of_ temporary disability to obtain benefigasreduced compensation even though the employéersdfa wage loss. This
undersub.(5) for rehabilitative training commenced more than 2onsideredo be inequitable. Sick leave benefits from the employer where injury

yearsafter the date of injuryBenefits for rehabilitative training ?rgﬂfgﬁgﬁrgr;%%?gf[”sﬂf’g‘ﬂA?OWQV“rde‘ermi”i”9 eligibility for compensation

shallbe made as provided in péo). Underss. 102.42 (9) (a), 102.43 (5), and 102.61, the department may extend tem
i i rarydisability, travel expense, and maintenance costs beyowde4@s if addi

. (C) L. lf- the em_ployee was entitled to maximum Weekly be.ntefgnal training iswarranted. Beloit Corp. Btate 152 Ws. 2d 579449 N.w2d 299

fits at the time ofnjury, payment for the renewed temporary-dis(ct. app. 1989).

ability or the rehabilitative training shall be at the maxinmate Thephrase “ifthe injury causes disability” is interpreted in light of the “as is” rule

i H thatan employee’ susceptibility to injuryue to a pre—existing condition does not
in effect at the commencement of the new period. relievethe employer from liability ITW Deltar v LIRC, 226 Wis. 2d11, 593 N.W2d

2. If the employee was entitled to less than the maximum rageg (Ct. App. 1999)98-2912
the employee shall receive the same propom'bthe maximum The*“as is” rule applies to delays in treatment of a work—related injury caused by
L ; %@re—existing condition. It was reasonable to find that a woman was entitled to bene
whichisin efiect at the time of the commencement of the renewed for the period she was unable to ungesugery to repair a work—related injury
periodor the rehabilitative training as the emplogesttual rate dueto the threat that anesthesia would cause harm to her pre—existing pregnancy

atthe time of injury bore to the maximum rate ifeef at that time. ITW Deltar v LIRC, 226 Ws. 2d 11, 593 N.W2d 908(Ct. App. 1999)98-2912

3. For an employee who is receiving rehabilitative training,g» 44  Maximum limitations. Sectionl02.43shall be sub
aholiday breaksemester break or othsimilar scheduled inter riegt.to the following Iimitations:. '
0

ruptionin a course of instruction does not commence a new pe . . - .
i e : (1) (ag) Notwithstanding angther provision of this chapter

of rehablllt_atlve training under th|§ paragraph. ) everyemployee who iseceiving compensation under this chapter

(8) Duringa compulsory vacation perisgheduled in accord for permanent total disability or continuous temporary tois
ancewith a collective bayaining agreement: ability more than 24 months after the date of injury resulting from

(a) Regardless of whether thmployees healing period has an injury that occurred prior to January 1, 2001, shall receive sup
endedno employee at work immediately before the compulsoplemental benefits that shall be payable in the first instance by the
vacationperiod may receive a temporary total disability benefémployeror the employes insurance carrigor in the case of
for injury sustained while engaged in employment for thaienefitspayable to an employee undel82.66 shall be paid by
employer. the department out of the fund created undé08.65 Those sup

(b) An employeaeceiving temporary partial disability bene plemental benefitshall be paid only for weeks of disability occur
fits immediately before the compulsory vacation period for injur§ng after January 1, 2003, and staihtinue during the period of
sustainedwhile engaged in employment for that emplogkall Suchtotal disability subsequent to that date.
continueto receive those benefits. (am) If the employee iseceiving the maximum weekly bene

(9) Temporarydisab”ity during which Compensation Shbﬂ fItS in eﬂ:eCt at the tlme Of thm]ury, the Supp|emental beneﬁt fOr
payable for loss of earnings, shall include the period during whig{veek of disability occurring after May 6, 2010 [May 1, 2010],
anemployee could return to a restricted type of work during ti§82llbe an amount that, when addedhe regular benefit estab
healingperiod, unless any of the following apply: lishedfor the case, shall equal $582.

: R ; NOTE: The correct date is shown in brackets2009 Ws. Act 206was incor
(a) Suitable employment thatugithin the physical and mental rectly transcribed. Corrective legislation is pending.

limitations of the employee is furnished to the em_ployee by the (b) If the employee is receiving a weekly benefit that is less
employeror some other employeFor purposes of this paragraphy,a the maximum benefithat was in déct on the date of the

if the employer or some other employer makgea faith ofer = in;,ry the supplemental benefit farweek of disability occurring

of suitable employment that is within the physical and mental '”HfterMay 6, 2010 [May 12010], shall be an amount ficient to
itationsof the employee and if the employee refuses without reginq the total weekly benefits to the same proportion of $582 as

sonablecause to accephat ofer, the employee is considered tg,o employees weekly benefibears to the maximum infe€t on

havereturned to work as of the date of dfer at the earnings that i gate of injury
the employee would have received but for théusal. In case of NOTE: The correct date is shown in brackets2009 Ws. Act 206was incor

adisputeas to the extent of an employephysical or mental limi  rectly transcribed. Corrective legislation is pending.

tationsor as to what employment is suitable within those-limi  (c) The employer or insurance carrier paying the supplemental
tations,the employee may file an application undet@2.17and  penefitsrequired under this subsection shall be entitlecbito-
$s.102.17to 102.26shall apply bursementfor each such case from the fuestablished by s.

(b) The employes’ employment with the employer has beet02.65 commencing one year from the date of the first such pay
suspended or terminated duethie employees alleged commis ment and annually thereafter while such payments continue.
sion of a crime, the circumstances of which are substantialBlaimsfor such reimbursement shall be approtsgdhe depart
relatedto that employment, and the employee has beemgetiar ment.
with the commission of that crime. If the employee is not found (2) In case of permanent total disability aggregate indemnity
guilty of the crime, compensatidar temporary disability shall be shallbe weekly indemnity for the period that the employee may
payablein full. live. Total impairment for industrial use of both eyesthe loss

(c) The employes’employment with the employer has beeff both arms at or near the should®rof both legs at or near the
suspendedr terminateddue to the employeVviolation of the hip, or of one arm at the shoulder and one leg at the hip, constitutes
employer’s policy concerningemployee drug use during thepermanentotal disability This enumeration is not exclusive, but
periodwhen the employee could return to a restricted type of wdrkother cases the department shall find the facts.
duringthehealing period. Compensation for temporary disability (3) For permanent partial disability not covered byl€2.52
may be denied under this paragraph only if prior to the date @f102.56 the aggregate number of weeks of indemnity shall bear
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suchrelation to 1,000 weeks as thature of the injury bearsto one (e) For the purpose afietermining wage loss, payment of
causingpermanent total disability and shall be payable at the rdienefitsfor permanent partial disability shall not be considered
of two—thirds of the average weekly earnings of the employee, theymentof wages.

earningsto be computed as provided in1€2.11 The weekly  (f) Wage lossshall be determined on wages, as defined in s.
indemnity shall bein addition to compensation for the healing 02.11 Percentage of wage loss shall be calculated on the basis
periodand shall be for the period that the employegy live, not  of actual average wages over a period of at least 13 weeks.

to exceed 1,000 weeks. o (g) For purposes of this subsection, if the employer in good

(4) Where the permanedisability is covered by ss02.52  faith makes an éér of employment which is refused lige
102.53 and102.55 such sections shall govern; provided, that employeewithout reasonable cause, tployee is considered
no case shall thpercentage of permanent total disability be takeg havereturned to work with the earnings the employee would
asmore than 100 percent. havereceived had it not been for the refusal.

(5) In cases where it is determined that periodic benefits (h) In all cases of permanent partial disabitityt covered by
grantedoy the federal social security @t paid to the employee ss 102.52t0 102.56 whether or not the employee has returned to
because of disabilifghe benefits payable under this chapter shaljork, the permanent partial disability shall not be less than that
bereduced as follows: imposedby the physical limitations.

() For each dollar that the total monthly benefits payableHistory: 1971 c. 1481973 c. 1501975 c. 14%s.33, 54,57, 1975 c. 1991977

under this chapterexcluding attorney fees and costs, plus thfe;23 197 ¢ 2177821293017059%32030%95 1, BP1995 2. 17,2001 a. 372003

monthly benefits payable under the social security act for disabil cross-reference: See also SOWD 80.32 80.34 and80.50 Wis. adm. code.
ity exceed 80% of the employseaverage current earnings as Committee Note, 1971:Employees who are totalljisabled receive compensa

determinedby the social security administration, the benefits pa%on at the wage |eve|fand the _Complenﬁtg)g 6at€fémeﬁis fff the ﬁ:ﬁalte of thei;1 injury
. is an average of approximate . er week foethployees who are
ableunder this chapter shall be reduced by the same amoun %ﬁbd previous t% Febru%pry 1, 1970.y The interEt isto providpégm)ént of suppte
thatthe total benefits payable shall not exceed 80% of the empl@¢ntalbenefits; for example, an employee who was injured in October 1951 and
ee’saverage current earr"ngs Howe\rm' total benefit payable earningwages in excess of the maximum of $52.86 is receiving $37 a week for total
. r . disability. Thisemployee will receive supplemental benefits of $42 a week to bring
underthis chapter and under the federal 30.C|a| security act mayh&otal up to $79, which was the maximum February 1, 1970. An employee injured
reducedto an amountess than the benefit payable under thii October 1951 with a wage of $26.43 has been receiving $18.50 per week for total
chapter disability. This is 50%0f the maximum in ééct in October 1951. Such employee
) . . . will receive supplemental benefits of $21 a week to bring the total up to $39.50, which
(b) No reduction under this section shall be made becausesa@b of the maximum in ffct February 1, 1970. Itis not intended that any death
anincrease granted by the social security administration as a ¢§ggfitpayment be #écted by this section. [Bill 371-A]
of Iiving adjustment _ Thedepartment must disregard total lo§®arning capacity in the case of arela
) ' tive scheduled injury Mednicof v. DILHR, 54 Wis. 2d 7 194 N.W2d 670(1972).
(c) Failure of the employee, except for excusable neglect, tahe“odd-lot” doctrine is a part of Wconsin law It provides that if a claimant
report social security disability payments within 30 days afteglakesa prima facie case that he or she was injured in an industrial accident and,

- : . ecausef injury, age, education, and capagisyunable to secure continuing gainful
written request shall allow the employer or insurance catdier employmenthe burden oshowing that the claimant is employable shifts to the

reduceweekly compensation benefits payable under this chaptetployer. Balczewski vDILHR, 76 Ws. 2d 487251 N.W2d 794(1977).

by 75%. Compensation benefits otherwise payable shall be reimSub-(ge)1 (S)Jncludets_onlly wage losls terféd at the gmglo%;zni IvFgféerlesgwsvinjury
H occurredan 0€es not Incluae wage l0ss fraraecond job. f , S.
bursedto the employee gfter reportlng.. . 2d 239 464 N.W2d 56(Ct. App. 1990).
d) The employer or insurance carrier making such reduction.iRC exceeded its authority when it ordered temporary total disapiijynents
Y/

shall report to the department the reduction anldaqsested by the for an indefinite future period. Such payments are not authorizéukfperiod after
d " tfi ish to the d ¢ t tisfact f of tha medical condition has stabilized and before the employeegoedesugery. GTC
epartmentjurnisn 1o the department satsiactory proor Or tNgyto Parts vLIRC, 184 Ws. 2d 450516 N.W2d 313(Ct. App. 1993).

basisfor the reduction. Sub. (4) requires apportionment between scheduled and unschedijudds
(e) The reductiorprescribed by this section shall be anoweg/henboth contribute to permanent total disahiliyoss of earning capacity may not

awarded for scheduled injuries. LanghuklRC, 206 Wis. 2d 494557 N.W2d
only as to payments made on or after July 1, 1980, and shthE@(Ct_ App. 1996)96-0622l 9

computedon the basis of paymentsade for temporary total, tem In order for sub. (6) (b) to applthe physical limitations must be from an unsehed

porary partial, permanent total and permanent partial disabilitygeo Hury- Mireles v LIRC, 226 Ws. 2d 53 593 N.W2d 859(Ct. App. 1999),

(f) No reduction shall takieto account payments made under Sub.(2) governs the permanent total disability indemrii@ther cases” of disabil

; ; ity under sub. (2) may include a combination of scheduled and unscheduled injuries.
the social security act to dependents of an employee. Mirelesv. LIRC, 2000 W1 96 237 Wis. 2d 69613 N.W2d 875 98-1607

(g9) No reduction under this subsection shall be maderon Sub.(6) (b)allows the department to reopen an award to account for loss of earning
i ili ] i ; i i pacityfrom an unscheduled injurgven if a scheduled injury causes tienina
porary disability benefits payable during a period in which affEeeamoe B S Eel & B 00 Wi 06237 W, 20 69613 N W2d 875
injured employeeis receiving vocational rehabilitation servicess-1607
unders.102.61 (1)0!’ (1m). Sub.(2) allows the awarding of permanent total disability that results from a com
L Lo . bination of scheduled and unscheduled injuries, provided that the applicant estab
(6_) (a) _Where an injured employee claimiegmpensation lishesthat a clearascertainable portion of the disability is attributable taitigehed
for disability under sub(2) or (3) has returned to work fahe E'zec?&?wz o 6!;1(;1885.0 gggura Insurance\RC, 2000 WI App 237239 Wis. 2d 315
employerfor_ Wh(.).m he or she worked at the time of the In.Jth? . LA claimant is not required to present evidence of a job search as part of prima facie
permanentlisability award shall be based upon the physicat liméaseof odd-lot unemployabilityprovided the claimant shows tHzgcause of the

tationsresulting from the injury without regard to loss of earningiury and otheBalczewskfactors suctas age, education, capacéyd training, he

; ; ; o r she is unable to secure continuing, gainful employment. If the claimant is within
Capac't_y unles_s_the actual wage loss in comparlsoneamhlngs the odd-lot categoryit falls to the employer to rebut the prima facie case by demon
atthe time of injury equals or exceeds 15%. stratingthat the claimant is employable and that jobs exist for him orBegcher

; : ; v. LIRC, 2004 WI 88273 Wis. 2d 136682 N.W2d 29 02-1582
(b) If, ‘?'U”“Q, the pe“‘?d sdorth in s.102.17 (4)thQ employ Theburden that shifts from the claimant to the employer uBd&zewskis a bur
mentrelationship is terminated by the emplogéthe time of the denof persuasion, but only as to the sub-issue of whether a job exists that the claimant
injury, or by the employee because his or her physical or merfgiido. The burden of persuasion on the other aspects of the claiozss for per

limitations prevent his or her continuing in such employment, ﬂ;’g%"éﬁ'\fi}fgg'gt%’gb&g?gtgeﬂgggé iﬁ&%g&'ﬁ*};@‘; claimant. Beecher v

if during such period a wage loss of 15%nwore occurs the  Thesocial security et under sub. (5) may be used to reduce temporary disability
departmenmay reopen any award and make a redeterminatiegefitspaid under s. 102.43 (5) during the period that the worker is engaged in a
takingint t £ P it vocationalrehabilitation program as described in s. 102.61. Michels Pipeline Con
akinginto account loss of earning capacity struction v LIRC, 2008 WI App 55309 Wis. 2d 470750 N.W2d 485 07-0607 |

(c) The determination of wage loss shall not take into accoun$ub. (6) (a) applies to persons “claiming compensation,” which does not include

any period during which benefiare payable for temporary dis g;’;gg%'{%a&ys_“;gegl'g%gg’gﬁg@aggg-o;fg%’” Foods, IndRE, 2009 Wi

ability. UnderBalczewskandBeecherpnce a claimant has established a prima facie odd-
; : : lof.case, the employer must prove that the clairsaptobably employable and that
(d) The determination of wage loss shall not take into acco@j@ctual, suitable job is regularly and continuowsfgilable. It is not stitient to

any period during which benefits are paid underid8s. show that the claimant is physically capable of performing light work and that light
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Worlfjis a\/_aitlable-fNeithteBalc%ewslkhorBfifcherrequire ?remploylg; to ?is%;btse correctionalofficer, fire fighter rescue squad membativing
any descriptive information or a claimant to a prospective emp Satisty Its : -
rebuttalburden. The employerduty in ascertaining whether an actual job exists i%'eﬁammembe'mat'_onal guard membe_r _Or state defense for_ce mem
to obtain information from the prospective employer about the job requirements, Bgr On State active duty as describieds. 102.07 (9)or if a
gg%\g%ifgg'pmﬁ?“ abc\’k;;tg%C'ai@%gcﬁng'gegge%\gfggagi” Maltv. LIRC,  deceasegberson is an employee or volunteer performing emer
LIRC impropefly@panded ﬁévidentiary burden on employers seeking to regﬁnCymanagement activities un_wd_m.323dur|ng a state of emer
aclaimants prima facie odd-lot case beyond that establishegéchemndBalc- ~ gencyor a circumstance describads.323.12 (2) (c)who sus

zewskby establishing a preference for evidence that the employer referred the clgiginedan accidental injury while performing services growing out
antto prospective employers with specific job openiagsially available, although

anemployer may rely on evidence that it actually referred a claimant to a prospecﬁ\feanq incidental to that employment or volunteer activity so that
employerto support its rebuttal case. GéirFeed Division/Cagill Malt v. LIRC,  benefitsare payable under $02.460r102.47 (1) the department

ZOég;IYT:;\]%;)f t]ﬁs’su—m)l\gnswéi?aﬁgs; ’:f.\i\i)zzdj:f?l())?s_igt?;recluded to former stSh(’Jl”VOUCher and pay from the appropriation und 245 (l)
employeedy Art. IV, s. 26. The second injury fund is not impressed with a construiga)a sum equal to 75% of the primary delaginefit as of the date

tive trust which prevents itsse for payment of such supplemental benefits. 62 Atyf death, but not less than $50,000 to the persons wholly depen
Gen.69. dentupon the deceased. For purposes of this subsection,-depen
dency shall be determined under®32.49and102.51

(2) PayMENTS TODEPENDENTS. (@) If there are more than 4 per
nswho are wholly dependent upon the deceased employee an

102.45 Benefits payable to minors; how paid. Com

pensatiorand deatlbenefit payable to an employee or dependeg&

who was a minor when themployees or dependerg’right began o ' ; .

to accrue, mayin the discretion of the department, be ordered pagggletlsc;r;?hbeneflt of $2,000 shall be paid feach dependent in

to a bank, trust compantrustee, parent or guardian, for the us o .

of such employee or dependent as may be found best calculateP) If there is more than one person who is wholly dependent

to conserve the employse'or dependert interests. Such uponthe Qeceased employee, the benefits under this section shall

employeeor dependent shall be entitled to receive payments, Qg @pportioned between such dependents on the seoper

the aggregate, at a rat®t less than that applicable to paymentdonal basis as the primary death benefit.

of primary compensation for total disability death benefit as  (c) Notwithstanding sul{l), if there are partial dependents of

accruingfrom the employes’or dependerd’18th birthday the deceased employee who agtitled to benefits under s.
History: 1973 c. 1501993 a. 492 102.48 they shall be entitled to sugirtion of the benefit deter

minedunder sub(1) that their partial dependency benefit bears to

102.46 Death benefit. Where death proximately resuftsm the primary benefit payable to one wholly dependent upon the

the injury and the deceased leaves a person wholly dependégeteased.No payment to a partial dependent shall be less than

uponhim or her for support, the death benefit shall equal 4 timgs,000.

his or her average annual earmings, but when added to the-disabil3) p,sputes. In case of dispute, dependents may file applica

ity indemnitypaid and due at the time of death, shall not exceggnsas provided in £02.17 and ss102.17t0102.27shall apply

two-thirds of weekly wage for the number of weeksoggtin s.  |n such case, if the claim for a primary deh#mefit is compro

102.44 (3) mised,any claim under this section shall be compromised on the

History: 1979 c. 2781981 c. 92 ; f
. ) sameproportional basis. The attorney general shall represent the
Death benefits under th ke tion lawFortune. WBB Apr1987. . : .
eath benetits under the workerompensation fawrortune Ar interestsof the state in case of such dispute.

102.47 Death benefit, continued.  If death occurs to an  (5) MINORrs. Benefits due to minors under this section may be

injured employee other than as a proximate result ofirthey, Paidas provided in s102.45

before disability indemnity ceases, death benefit and burial (6) Proor. In administering this section the department may

expensallowance shall be as follows: requirereasonable proof of birtimarriage, domestic partnership
(1) Wherethe injuryproximately causes permanent totat disunderch. 770, relationship, or dependency

ability, they shall be the same as if the injury had caused death(7) NOTTO AFFECTOTHERRIGHTS,BENEFITSOR COMPENSATION.

exceptthat the burial expense allowance shall be included in tfibe compensation provided for in this section is in addition to, and

items subject to the limitation stated in2.46 The amount notexclusive of, any pension rights, death benefitsther com

availableshall be applied toward burial expense before any pensatiorotherwise payable by law

appliedtowarddeath benefit. If there are no surviving dependents (8) DerinTions. As used in this section:

theamount payable dependents shall be paid, as provided in s. (a) “Correctionalofficer” means any person employed by the

102.49(5) (b) to the fund created under1€2.65 _ stateor any political subdivision as a guard diiasfr whose prin
_(2) Wherethe injury proximatelycauses permanent partialcipal dutiesare supervision and discipline of inmates at a penal
disability, the unaccrued compensation shall first d@plied ~ institution, prison, jail, house of correction or other place of penal
towardfuneral expenses, not to exceed the amount specifeed igetention.
102.50 Any remaining sum shall be paid to dependents, as pro “yi ”
vided in this section and s402.46and102.48 and there is no r (:rz?gedgilvvilr?gtf:r? member” means a member degally
liability for any other payments. All computations under this suB' PR g .o
sectionshall take into consideratiche present value of future (b) “Fire fighter” means any person employed by the state or
payments. If there are nsurviving dependents the amount pay@nY Political subdivision as a member oficér of a fire depart
ableto dependents shall be paid, as provided 102.49 (5) (b) mentor a member of a.volunteer departmémtjuding the state
to the fund created under®02.65 fire marshal and deputies.
History: 1971 c. 1481977 c. 1951983 a. 981987 a. 179 (c) “Law enforcement dicer” means any person employed by

Whena deceased worker dies before the level of permanaetial disability is  the stateor any political subdivision for the purpose of detectin
establishedthe dependerg’death benefit is not wiped out. “Unaccrued compens y P purp 9

tion” under sub. (2) is compensation that has not become due, or compens.atio%ﬂ)ﬁ:| prevgnting crimeand enforcing |_aWS or ordinances and WhO_
which a claim is not yet enforceablét is not limited to compensation awarded butis authorized to make arrests for violations of the laws or ordi

notyet paid. Edward Brothers, Inc. LIRC, 2007 WI App 128300 Wss. 2d 638731 nhanceghe person is employed to enforce. whether that enforce
N.W.2d 302 06-2398 . T A
mentauthority extends to alaws or ordinances or is limited to

102.475 Death benefit; law enforcement and correc specificlaws or ordinances.

tional officers, fire fighters, rescue squad members, div - (d) “Political subdivision” includes counties, municipalities
ing team members, national or state guard members andmunicipal corporations.
and emergency management personnel. (1) SeeciaL (dm) “Rescue squad member” means a memberlegally

BENEFIT. If the deceased employee is a law enforcemditieof organizedrescue squad.
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(e) “State” means the state ofionsin and its departments,agesof the dependents and other factors bearing on dependency
divisions,boards, bureaus, commissions, authorities and collegés benefit awarded to the surviving spouse or partner shall not
anduniversities. exceed4 times the average annual earnings of the deceased

History: 1975 c. 274421; 1977 c. 2%s.1029mto 10295 165Q 1977 c. 48203, employee.
S i ST S AT PRI ¥ (@) Dependencp any chi for the purposes of tis secir
shallbe determined according to1€2.51 (1) in like manner as
102.48 Death benefit, continued.  If no person who sur would be done if there was no surviving dependent parent.
vives the deceased employee is wholly dependent upon the(5) (a) In each case of injury resulting in death, the employer
deceasecemployee for support, partial dependency and deashinsurer shall pay into the state treasury the sum of $20,000.
benefitstherefor shall be as follows: (b) In addition to the payment required under. (s in each

(1) An unestranged surviving parent or parents to whose s@aseof injury resulting in death leaving no person dependent for
portthe deceased has contributed less than $500 in the 52 wesskport,the employer or insurer shall pay into the state treasury
nextpreceding the injury causing death shall receive a death beie amount of theleath benefit otherwise payable, minus any pay
fit of $6,500. If the parents are not living togetliee department ment made under $02.48 (1)in 5 equal annual installments with
shalldivide this sum in such proportion as it deems to be just, cdhefirst installment due as of the date of death.
sideringtheir ages and other facts bearing on dependency (c) In addition to the payment requiradder par(a), in each

(2) In all other cases the death benefit shall be such sum asa#ageof injury resulting in death, leaving one or more persons par
department shall determine to represent fairly and justly the aidially dependent for suppothe employer or insurer shall pay into
supportwhich thedependent might reasonably have anticipatétie state treasury an amount which, when added to the sums paid
from the deceased employee but for the injdtyestablish antiei Or to be paid on account of partial dependency and undégsi8
pationof supportand dependencit shall not be essential that the(1), shall equal the death benefit payable to a person wholly
decease@mployee made any contribution to support. The agg@ependent.
gate benefits in such case shall not exceed twice the averagdd) The payment into the state treasury shall be made in all such
annualearnings of the deceased;4 times the contributions of thecasegegardless of whether the dependemtpersonal represen
deceasedb the supporf such dependents during the year immeativesof the deceased employeemmence action against a 3rd
diately preceding the deceased emplogedeath,whichever partyunder s102.29 If the payment is not made within 20 days
amountis the greaterIn no event shall the aggregate benefits iafter the department makes request therefory sum payable
such case exceed thamount which would accrue to a persomshallbear interest at the rate of 7% per year
solelyand wholly dependent: Where there i_s more than one partiale) The adjustments liability provided in ss102.57 102.58
dependenthe weekly benefit shall bepportioned according to and102.60do not apply to payments made under this section.
their relative dependency The term “support” as used in Ss. (g) Thedepartment may award the additional benefits payable
102.42t0102.63shall include contributions to the capital fund of\nqer this section to the surviving parent of the chilthéchild’s
the dependents, for their necessary comfort. guardianor to such otheperson, bank or trust company for the

(3) A deathbenefit, other than burial expenses, except &gild’s use as may be found best calculated to conserve the interest
otherwiseprovided, shall be paid in weekly installments correof the child. In the case of death of a child while benefits are still
spondingin amount tawo-thirds of the weekly earnings of thepayablethere shall be paid the reasonable expense for burial, not
employee until otherwise ordered by the department. exceeding$1,500.

History: 1975 ¢. 1471979 ¢. 2781989 a. 641993 a. 492 (7) All payments received under this section shall be depos
Cross—-reference: See also DWD 80.46 Wis. adm. code. . . .
6 ited in the fund established by ¥02.65

102.49 Additional death benefit for children, — state (13',4)';?8% C_lg;;gg-;fggg?g(ggfggf;-81541{;,%3&_13;;3;?2@;;3@?-1‘3&
fund. (1) When the beneficiary under®02.46or102.47 (1)s 2005a. 1722009 a. 28

the spouse or domestic partner under £h0 of the deceased Cross-refernce: See also DWD 80.48 Wis. adm. code.

employeeand is wholly dependent for support, an addition@,Eﬁgh?g'\‘,afs'tlszfgrzdl%pz%dﬁr“\t,\fzhé'q'?g(lag‘;gft increased by s. 102.57. Sohwartz
deathbenefit shall be paid from the funds provided by §bipfor '

eachchild by theirmarriage or domestic partnership under7att  102.50 Burial expenses. In all cases in which the death
whois living at the time of the death of the employee, and whoas employee proximatelyesults from the injurythe employer or
likewise wholly dependent upon the employee for support. Thaisurer shall pay the actual expense fmurial, not exceeding
paymentshall commence at the time th@tmary death benefit $10,000.

paymentsare completed oif advancement of compensatibas History: 1971 c. 1481977 c. 1951985 a. 831991 a. 851995 a. 17; 2009 a.
been paid, at the time when payments would normally have b&8h

completed. Payments shall continue at the rate of 10% of the Yo 51 Dependents. (1) WHo ARE. (a) The following per

viving parents weekly indemnity until the chilg’18th birthday . " !
If the childis physically or mentally incapacitated, payments maglgBZiﬁei?g:lgﬁ;gcﬂfitgo?]eg %fggeaeissgéh:%ageyzgl'ely and wholly

be continued beyond the chiil18th birthday but the payments . . T .
may not continue for more than a total of 15 years. o hlls (Q\;thrf]e upon a husband with whom she is living at the time

(2) A child lawfully adopted by the deceased employee and . . S .
the surviving spouse adomestic partner under chr0, prior to h%r dAethﬁband upon aife with whom he is living at the time

thetime of theinjury, and a child not the deceased emplayeein i )
by birth or adoption but living with the deceased employee as a_2M. A domestic partner undeh.770upon his or her partner
memberof the deceased employsdamily at the time of the with whom he or she is living at the time of the parmeeath.
injury shall for the purpose of this section be taken as a child by 3. A child under the age of 18 years upon the parent with
their marriage or domestic partnership under7io. whomhe or she is living at the time of tbeath of the parent, there

(3) If the employee leaves a spouse or domestic partner urlifgno surviving dependent parent. _
ch.770wholly dependent and also a child by a former marriage, 4. A child over the age of 18 years, but physically or mentally
domesticpartnership under cii70, or adoption, likewise wholly incapacitatedrom earning, upon the parent with whom he or she
dependentaggregate benefits shall be the same in anamiifithe is living at the time of the death of the parent, there being ro sur
child were thechild of the surviving spouse or partnand the Viving dependent parent.
entire benefit shall be apportioned to the dependents in the(b) Where a dependent whoestitled to death benefits under
amountsgthat thedepartment determines to be just, considering tlieis subsectiorsurvives the deceased employee, all other depen
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dentsshall be excluded. The clgamg of any portion of the sup " )Apfsthumouslyfbcﬁrn illegti:imamildf dI?eslnot ?ualify asa gepengeFt)U(n?Ef ﬁub-

; : 4). Claimants not falling within one of the classifications under sub. (2) (a) will not
portand malm.ena.nce of a child upon afahe parents, or any qualify for benefits, regardless of dependencfast. Larson vDILHR, 76 Ws. 2d
voluntary contribution toward the support afchild by a parent, 595 252 N.w2d 33(1977).

or an obligation to suppos child by a parent constitutes living Sub. (5) has no application to a claim for a death benefit because a death benefit
. 1. ] . . claim is not an “employes’claim for compensation.While sub. (5) prohibits a
with any such parent within the meaning of this subsection.  gependentrom being a party to a workerclaim for disability benefits, a dependent

(2) WHo ARENOT. (a) No person shall be considered a depegiaiminga death benefit is prosecutingly his or her own claim. Edward Brothers,
dentunless that person is a spouse, a domestic partner undet"€h: HRC: 2007 WI App 128300 Ws. 2d 635731 N.W2d 302 06-2398

770, a divorced spouse who has not remarried, or a lineal descggh 55 permanent partial disability schedule.  In cases
dant,lineal ancestoibrothey sister or other member of the family | dedin the following schedule of permanent partial disabili

whetherby blood or by adoptiqn, of the deceasgq employee. tiesindemnity shall be paid for the healing period, and in addition,

(b) If for 8 years or more prior to the date of injury a deceasgst the period specified, at the rate of two-thirds ofakerage
employeehas been a resident of the Unl@!ﬁtes, |t'Sha" be cen Week|yearnings of the emp|oyee’ to be compmeqbrovided in
clusively presumed thato person who has remained a nonres§ 102.11

dentalien during that period is either totally or partially dependent (1) The loss of an arm at the shoulds®0 weeks;
uponthe deceased employee for support. .

. . . (2) The loss of an arm at the elbo#b0 weeks;

_(c) No person who is monresident alien shall be found to be (3) The loss of a hand, 400 weeks;

eithertotally or partially dependermin a deceased employee for (4) Theloss of a palm ;Nhere the th’umb remains. 325 weeks:
supportwho cannot establish dependeriy proving contribu p ) ,
tionsfrom the deceased employieg written evidence or tokens  (5) Theloss of a thumb anthhe metacarpal bone thereof, 160
of the transfer of moneguch as drafts, letteos credit, microfilm  weeks;
or other copies of paid share drafts, canceled checkeceipts (6) Theloss of a thumb at the proximal joint, 120 weeks;
for the payment to any bandxpress companynited States post  (7) The loss of a thumb at the distal joint, 50 weeks;

office, or other agency commercially engaged in the transfer of gy 16|05 of all fingers on one hand at their proximal joints
fundsfrom one country to anothefor transmissiorof funds on 225 weeks: '

behalfof said deceased employee to such nonresidentcidiemn 9) L £ fi h hand as foll )
ing dependency This provision shall not be applicable unigms ~ (9) Losses of fingers on each hand as follows:
employeehas been continuously in the United States for at least(d) An index finger and the metacarpal bone thereof, 60 weeks;
oneyear prior to hisor her injury and has been remuneratively (b) An index finger at the proximal joint, 50 weeks;
employedtherein for at least 6 months. (c) An index finger at the second joint, 30 weeks;

(3) Division AMONG DEPENDENTS. If there is more than one  (d) An index finger at the distal joint, 12 weeks;
personwholly or partially dependent, the death benefit shall be (e) A middle fingerand the metacarpal bone thereof, 45 weeks;
divided between such dependents in such propoasotie depart (f) A middle finger at the proximal joint, 35 weeks;

gggtsggllir?getoer:nghncitggggﬁ(tje%%@s,denng their ages and other (9) A middle finger at the second joint, 20 weeks;

(4) DEPENDENCYAS OF THE DATE OF DEATH. Questions as to (1) A middle finger at the distal joint, 8 weeks;
whois a dependent and the extenhisf or her dependency shall (i) Aring finger and the metacarpal bone thereof, 26 weeks;
be determined as of the date of the death ottheloyee, and the  (j) A ring finger at the proximal joint, 20 weeks;
dependent’sight to any death beneﬁbcqmes fixgd atthattime, (k) A ring finger at the second joint, 15 weeks;
beneftahall be directly recoverabie by and payabls to e depen () A find inger at the distal jont, 6 weeks
dentsentitled thereto or their legal guardians or trusteecase (m) A !lttle f_lngerand the mgtacarp_al bone thereof, 28 weeks;
of the death of a dependent whose right to a death benefit has thu§) A little finger at the proximal joint, 22 weeks;
becomefixed, so much of the benefit as is then unpaid is payable (0) A little finger at the second joint, 16 weeks;
to the dependerd’personal representatives in gross, unless the(p) A little finger at the distal joint, 6 weeks;
departmentietermines that the unpaid benefit shall be reassigned,(10) The loss of a leg at the hip joint, 500 weeks;
o mentally ncapactated or a minoh posthumous ehid o for (L) The loss of a leg at the knee, 425 weeks;
the purpose of this subsection a dependent as of the date of deatl‘.lz) The loss of a foot at the a_nkle, 250 weeks;

(5) WHeN NOT INTERESTED. No dependentf an injured (11/3:;) Thilo_ss of the great toe with the metatarsal bone thereof,
employeeshall be deemed a party in interest to any proceeding% weexs,
the employee forthe enforcement of the employeelaim for (14) Losses of toes on each foot as follows:
compensationnor with respect to the compromise thereof by such () A great toe at the proximal joint, 25 weeks;
employee. A compromise of all liability enterethto by an (b) A great toe at the distal joint, 12 weeks;
employesdis binding upon the employeedependents, except that  (c) The second toe with theetatarsal bone thereof, 25 weeks;
aﬁyd?Pe”d?m of %de;%e;sig elmployee may submit the comprogy The second toe at the proximal joint, 8 weeks;
mls(Z) Olgl\r/?:cfrillvrr\:og; DEP-END(EI\?TS Benefits accruing to a (e) The second toe at the second joint, 6 weeks;
minor dependent child may be awarded to either parent in the dis 8) T?Eesfr?icr)gdf?it?]t ;[)Teliillztilo?\?vti’t i:h\éverﬁctfa’ltarsal bone
cretion of the department. Notwithstanding s(b), the depart )
ment may reassliogn the death benefit, ingacgo)rdance veith thiereof,20 weeks;
respectiveneeds for the death benefit as between a surviving (h) The third, fourth or little toe at the proximal joint, 6 weeks;
spouseor a domestic partner under Gtv.0 and children desig (i) The third, fourth or little toe at the seconddgstal joint, 4
natedin sub.(1) and s102.49 weeks;

(7) CerTAIN DEFENSEBARRED. In proceedings for the collec  (15) The loss ofan eye by enucleation or evisceration, 275
tion of primary death benefit or burial expense it shall not bewaeeks;

defense that the applicant, either |nd|V|dUa”y or as a partner Or(lG) Total impairment Of one eye for industrial use, 250

memberwas an employer of the deceased. weeks;
492 1605 o 295100 & Jea1009 A TerI00S A Bn . oo Lees . A2 (17) Total deafness from accident or sudden trauma, 330
Cross—-reference: See also DWD 80.48 Wis. adm. code. weeks;
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(18) Total deafnessof one ear from accident or sudden (c) “Occupational deafnesstieans permanent partial or per
trauma,55 weeks. manentotal loss of hearing of one or both ears due to prolonged
History: 1973 c. 1501975 c. 1471979 c. 278 exposurego noise in employment.

Cross—reference: See also s&WD 80.32and80.5Q Wis. adm. code. ]
In a proceeding brought by an employee whdesed total deafness in one ear (2) N.O be.neﬂt.s. shalbe payable for temporary total o_r tempo
skull fracture, loss of taste and smell, facial paralysis, and periods of intermittéAf’Y partial disability under this chapter for loss of hearing due to

headacheand dizziness, theepartment did not err in determining that the hearinggrolongedexposure to noise.

losswas a scheduled disability under sub. (18), with a separate award for the addi . .
tional physical efects of the deafness, rattikan considering the entire range ot dis ~ (3) An employee who because otcupational deafness is
abilitiesas awhole. When a loss is recognized by and compensable under this geansferredy his or her employer to other noisy employment and

tziggv,\tlh\fvszfjhggg'(‘i;@esr)ei” Is exclusiveande Zande.NLHR Dept.70 Ws. 2d 1086 therebysustains actual wage loss shall be compensated at the rate
The"loss of an arm at the shoulder” undeb. (1) includes injuries to the shoulder providedin s.102.43 (2) not_exceeding $7,000 in the aggregate
Hagenv. LIRC, 210 Wis. 2d 12563 N.W2d 454(1997),94-0374 from all employers. “ime of injury”, “occurrence of injury”, and

) o o o “date of injury” in such case mean the date of wage loss.

102.53 Multiple injury variations.  In case an injury causes (4) Sybjectto the limitations provided in this secticthere
more than one permanent disability specified inH32.44 (3) ghall'be payable for total occupational deafness of one3@ar
102.52and102.55 theperiod for which indemnity shall be pay weeksof compensation; for total occupational deafness of both
able for each additional equal or lesser disability shall beyrs 216 weeks of compensation; and for partial occupational
increaseds follows: deafnessgcompensation shall bear such relation to that named in

(1) Inthe case of impairment of both eyes, by 200%. this section as disabilities bear to the maximum disabilities pro

(2) In the case of disabilities on the same hand covered byisledin this section. In cases covered by this subsection, “time

102.52(9), by 100% for the first equal or lesser disability and bgf injury”, “occurrence of injury”, or “datef injury” shall, at the

150%for the 2nd and 3rd equal or lesser disabilities. optionof the employee, be the dateoccurrence of any of the fol
(3) In the case of disabilities on the same foot covered by!@wing events to an employee:

102.52(14), by 20%. (a) Transfer to nonnoisy employment by an employer whose
(4) In all other cases, by 20%. employment has caused occupational deafness;

(5) Theaggregate result as computed by applying @)band (b) The last day actually worked before retiring, regardless of
the aggregate result for members on the same hand or foot as cé#§ationpay or time, sick leave or any other benefit to which the
putedby applying subs(2) and(3), shall each be taken as a uni€mployeeis entitled;
for applying sub(4) as between such units, and as between such(c) Termination of the employer—-employee relationship; or

unitsand each other disability (d) Layof, provided the laydfis complete and continuous for
History: 1973 c. 1501979 c. 278 6 months.

(5) No claim under sub(4) may be filed until 7consecutive
ysof removal from noisy employment after the time of injury

to (9) or amputation of more than two-thirds of the distal joint O&xceptthat under sult4) (d)the 7 consecutive days’ period may

afinger, theperiod for which indemnity is payable for that disabil ommencewllthlln t.he last 2 month.s of !ayfof

ity or amputation is increased Bg%. This increase is in addition _(6) The limitation provisions in this chapter shall control

to any other increase payable undefl®2.53but, for cases in claimsarisingunder this section. Such provisions shall run from
which an injury causes more than one permanent disalihiey thefirst date upon which claim may be filed, or from the date of
increaseunder this section shall be based on the periods specifigtpsequenteath, provided that nolaim shall accrue to any

in 5.102.52(1) to (9) for each disability and not on any increase ependentinless an award has been issued or hearing tests have

102.54 Injury to dominant hand.  If an injury to an employ da
ee’'sdominant hand causes a disability specified.t02.52 (1)

periodspecified in $102.53 een conducted by a competent medical specialist after the

History: 1993 a. 81 employeehas been removed from the noisy environment for a
periodof 2 months.

102.55 Application of schedules. (1) Wheneveramputa (7) No payment shall be made to an employee under this sec

tion of a member is made between any 2 joints mentioned in ti@n unless the employee shall have workedoisy employment
scheduldn s.102.52the determined losand resultant indemnity for a total period of at least 90 dags the employer from whom
thereforshall bear such relation to the loss and indenagplica the employee claims compensation.
blein case of amputatioat the joint next nearer the body as such (8) An employer is liable for the entire occupational deafness
injury bears to one of amputation at the joint nearer the.body to which his or her employment has contributed; byirévious

(2) Forthe purposes of this schedplermanent and completedeafness is established by a hearing test or other competent evi
paralysisof any member shall be deemed equivalent to the logsnce whether or not the employee was exposed to Ivaitken
thereof. the 2 months preceding such test, the employer is not liable for

(3) Forall other injuries to the members of the body or its fapreviousloss scestablished nor is the employer liable for any loss
ultieswhich are specified in this schedule resulting in permandft which compensation has previously been paid or awarded.
disability, though the member be not actually severed or the fac (9) Any amount paid to an employee under this section by any
ulty totally lost, compensation shall bear such relation to themployershall be credited against compensation payabkmnky
namedin this schedule as disabilitibgsar to the disabilities namedemployerto such employee for occupational deafness under subs.
in this schedule. Indemnity in such cases shall be deterrbjned3) and(4). No employee shall in the aggregate receive greater
allowing weekly indemnity during the healing period resultingompensatiorirom any or all employers for occupational deaf
from the injury and the percentage of permanent disability resutiessthan that provided in this section for total occupational-deaf
ing thereafter as found by the department. ness.

) o ) (10) No compensatiomaybe paid for tinnitus unless a hear

102.555 Occupational deafness; definitions. (1) Inthis ing test demonstrates a compensable hearing loss other than tinni
section: tus. For injuries occurring oor after January 1, 1992, no com

(a) “Noise” means sound capalié producing occupational pensatiormay be paid for tinnitus.
deafness. (11) Compensatiomunder s102.66for permanent partial dis

(b) “Noisy employment” means employment in the perforability due tooccupational deafness may be paid only if the loss
manceof which an employee is subjected to noise. of hearing exceeds 20% of binaural hearing loss.
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(12) (&) An employer othe department is not liable for theprobablethat continued exposure would result in disabilitye
expensef any examination or test for hearilags, any evaluation liability of the employer who so disclgas the employee is pri
of such an exam or test, any medical treatnfirmnimproving or mary, and the liability of the employes insurer is secondary
restoringhearing, or any hearing aidrelieve the déct of hearing underthe same procedure and to the sarfeceas provided by
loss unlessit is determined that compensation for occupational 102.62
deafnesss payable under suf8), (4), or (11). (2) Uponapplication of any employer or employee the depart
(b) For a case abccupational deafness in which the date ahentmay direct any employee of the employer or an employee
injury is on or afteApril 1, 2008, this subsection applies beginwho, in the coursef his or her employment, has been exposed to
ning on that date. Notwithstanding §62.03 (4)and102.17 (4) toxic or hazardous substances or conditions, to submit to
for a case of occupational deafness in which the date of injuryeisaminationby a physician or physicians to be appointed by the
beforeApril 1, 2008, this subsection appliesginning on January departmento determine whether the employee has developed any

1, 2012. abnormalityor condition under sulgl), and the degree thereof.
History: 1971 c. 1481973 c. 1501975 c. 147199 200, 1977 c. 1951979 c.  The cost of the medical examination shall be borne by the person
278 1981 c. 921983 a. 981985 a. 831991 a. 852007 a. 1852009 a. 206 makingapplication. The results of the examination shall be sub

Cross-reference: See also DWD 80.25 Wis. adm. code. . L L .
Committee Note, 1971:Where an employer discontinues@isy operation and mitted by the phy5|C|an to the department, which shall subop}t

transfersthe employees to nonnoisy employment, they have been unable to mi&g Of the reports to the employand employee, who shall have
claim for occupational deafness until the conditions of sub. (b), (c) or (d) were mgppportunityto rebut the reports provided request therefardsle
Theemployee will now have the option of filing a claim at the time of transfer at t ga s "

currentrate of compensation with a 2-1/2% reduction for each yeag@bver 50 16 the departmenithin 10 days from the mailing of the report to
or waiting until he meets the conditions of sub. (b), (c) or (d) when he may file clatiie parties. The department shall matsefindings as to whether

g}lg‘gge?gi‘flusfgel”j Aﬂiﬂe of compensation with a 1/2% reduction for each year of ggenot it is inadvisable for the employee to continugigor her
It is a prerequisite for an award of benefits under sub. (10) that the employee rﬁtmploymem' . . .

havesufered some compensable hearing loss other than tinnitus; sub. (10) does no{3) If an employee refuses to submit to the examination after

require a compensable hearing loss in both ears or in a particul@eseral Cast ; ; feai

ings Corporation vLIRC, 152 Ws. 2d 631449 N.W2d 619(Ct. App. 1989). dlrencttl?n%y thens_(;mrntl;]ssrlon% orrarr]nyenmber thebretcr>f or th‘;]de?ﬁ”
Agencyinterpretation and application of sub. (8) is discussed. Harnischfeger cgrentor al ’e)_(a Iner thereor, o ! any way o _S dm_ ame, the

porationv. LIRC, 196 Ws. 2d 650539 N.W2d 335(1995),93-0947 employee’sright to compensation under this section shall be

barred.
102.56 Disfigurement. (1) If an employee is so perma (4) No payment shall be made to an employee under this sec
nently disfigured as to occasion potential wage loss, the depajgn Unless he or she shathve worked for a reasonable period of
mentmay allow such sum as it deems just as compensatior thegge for the employer from whom he or she claims compensation
for, not exceeding the employeeaverage annual earnings agor exposing him or her to toxic or hazardous conditions.
definedin s.102.11 In determininghe potential for wage loss (5) Paymentof a benefit under this section to an employee

andthe sum awardedhe department shall take into account thghall stop such employefeom any further recovery whatsoever
age,education, training and previous experieand earnings of from any employer under this section

the employee, the employeepresent occupation and earnings History: 1977 c. 29195 1979 c. 278

ar!d“ke“h_oo_d of future suitable OGCUpat!onal change. Consider gyp (1) requires that aemployees termination be connected to the employment
ationfor disfigurement allowance is confined to those areéiseof thatcaused the susceptibilitp disease. General Castings CorpMnstead,156
bodythat are exposed the normal course of employment. TheVis-2d 752457 N.W2d 557(Ct. App. 1990).

departmenshall also take into account the appearance of the di$)»> 57  vjiglations of safety provisions, penalty . Ifinjury

figurement, its location, and the likelihood of its exposure ifg'c5sed by the failure of the employer to comply with any statute,
occupationsor which the employee is suited. _ rule, or order of the department, compensatiad death benefits

(2) Notwithstandingsub.(1), if an employee who claims cem provided in this chapter shall be increased 1Bt the total
pensatiorunder this section returnswmrk for the employer who jncreasemaynot exceed $15,000. Failure of an employer reason
employedthe employee at the time of the injury at the same oig|y to enforce compliance bymployees with any statute, rule,
higherwage, the employee may not be compensated uttless or order of the department constitutes failure by the employer to
employeeshows that he or sipgobably has lost or will lose wagescomply with that statute, rule, or order

dueto the disfigurement. History: 1981 c. 921983 a. 982001 a. 37
History: 1971 c. 1481977 c. 1951987 a. 179 This section and s. 102.58 may be applicable in the same case if the negligence of
LIRC's allowance of a disfigurement award based on a limp was a reasonable irtieth the employer and employee are causes of the empoygary. Milwaukee
pretationof this section. Nothing in sulfl) limits disfigurement to amputations, Forgev. DILHR, 66 Ws. 2d 428225 N.W2d 476(1975).
scarsand burns. County of Danebhabor and Industry Review Commissi@009

WI'9, 315 Ws. 2d 293759 N.W2d 571 06-2695 102.58 Decreased compensation. If injury is causedy
thefailure of the employee to use safety devices thgprandded

in accordance with any statute, rule, or ordehefdepartment and
thatare adequately maintained, and the use of which is reasonably
enforcedby the employerif injury results from theemployees
Qailure to obey any reasonable rule adopted and reasonably
. e . enforcedby the employer for the safety of the employee and of
cally observable abnormality or condition which, @mpetent e 'the employee has noticer, if injury results from the intox
medicalopinion, predisposes or renders the employ in any mangielio, of the employee by alcohol beverages, as define in
differentially susceptible to disability to such an extent that it 1555 02(1), or use of a controlled substanas definéd in ©61.01
inadvisablefor the employee to continue employmeéntolving (4), ora cbntrolled substance analog, as défined91501(4ﬁ1),

igﬁg neuxgﬁgug; alr(;d ntqheenfrgfgﬁ%lgres Iv?/ :'m%m g a(;%%sgfs Stl:)C he compensation and death benefit providethis chapter shall
. ploy z g y ereduced 15% but the total reduction may not exceed $15,000.
dischargepr such cessation, the department may allow such sUfyicio. 1971 ¢. 1481981 c. 921983 298 1987 a. 1791995 a, 4482001 a.
asit deems just as compensation thergfiot exceedin$13,000. 37,
In the event a nondisabling condition may also be caused by toxithe burden of proof isn the employer to establish not only the fact of intoxication,

Iso a causal connection between the condition and the injury or accident. Haller
or hazardous exposure not related to employment, and Eiz\:?aerage(:orporation VDILHR, 49 Wis. 2d 233181 N.W2d 418(1970).

e_mployeeh_as a h_iStory of such exposure, compensatign@s  Tys section and s. 102.57 may be applicable in the same case if the negligence of
vided by this sectiorshall not be allowed nor shall any other femboththe employer and employee are causes of the empsoiygary. Milwaukee
edy for loss of earning capacityin case of such disclug prior ~ Forgev. DILHR, 66 Ws. 2d 428225 N.W2d 476(1975).

HH [ ; Whethera traveling employes’multiple drinks at a tavern was a deviation was
o a fmdmg by the deDartment that it is inadvisable for t felevantwhen the employee was injured while engaged in a later act reasonably nec

employeeto continue in such employment and if it is reasonabbgsaryto living. Under this section, intoxication does not defeat a wiarkaam

102.565 Toxic or hazardous exposure; medical
examination; conditions of liability . (1) When an
employeeworking subject to this chaptexs aresult of exposure
in the course of hisr her employment over a period of time t
toxic or hazardous substances or conditions, developsliiy
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pensatiorclaim but only decreases thenefits. Heritage Mutual Insurance Co. v (b) If the employer is misled in employing a minor illegally
Larsen2001 W13 242 Ws. 2d 47624 N.W2d 12998-3577 becauseof fraudulent written evidence of age presented by the

102,59 Preexisting disability , indemnity . (1) If minor, the employer is not requirgd pay the amounts specified

employeehas at the time of injury permanent disability which #'1 sub.(1m)

it had resulted fromsuch injury would have entitled him or her to__(7) This sectiondoes not apply to an employee, as defined in
indemnityfor 200 weeks a]n(;,y$sresult of such injuryncurs fur s.102.07 (6) if the agency or publisher establishes biyragtive

ther permanent disability which entitles him or her to indemnitgr°f that at the time of the injury the employee was not employed

for 200 weeks, the employee shall be paid from the fpraisded ith the actual or constructive knowledge of the agenqyubr
in this section additional compensation equivalent to the amotlife , o

which would be payable for said previous disability if it had (8) This section does not apply liability arising under s.
resultedfrom such injury or the amount which is payable for sait02.06unless the employer sought to be gearknew or should
further disability, whichever is the lesself said disabilities result haveknown that the minor was illegally employed by toatrae
in permanent total disabilithhe additional compensation shall bdor or subcontractor

in such amount as will complete the payments which would havétistory: 1975 c¢. 145.57,1975 c. 1991977 ¢. 29195 2005 a. 1722009 a. 206
beendue had said permaneiotal disability resulted from such . I .
injury. This additional compensation accrues from, and nuay 102-61 Indemnity under rehabilitation law . (1) Subject
be paid to any person before, the end of the period for which ccjﬁ subs(1g) and(1m), an employee whis entitled to receive and
pensatiorfor permanent disability resulting from such injury ig'aS received compensation under this chapter who is entitled
payableby the employerand shall be subject to 502.32 (6) to and is receiving instructions und2® USC 701to 797h as

(6m), and(7). Nocompromise agreement of liability for this addi 2dministeredby the state in which the employessides or in
tional compensation may provide for any lump sum payment. which the employee resided #ite time of becoming physically

(1m) A compromise order issued undei82.16 (1ymay not disabled,shall, in addition to other indemnjtige paid the actual

. . . ; - dnecessary expenses of travel at the same rate as is provided for
be admitted as evidence in any action or proceeding for beneﬁ%te officers and employees under 20.916 (8)and, if the

compensablender this section. ) ) employeereceives instructions elsewhere than at the place ef resi
(2) Inthe case of the loss or of the total impairment of a hangbnce the actual and necessary costmafntenance, during reha

arm, foot, leg, or eye, the employer shall pay $20,000 intstéte pilitation, subjectto the conditions and limitations specified in

treasury. The payment shall be made in all such cases regardlgsg.(1r).

of whether the employee or the emplogaiEpendent or personal (1g) (a) In this subsectionsuitable employment’ means

representativeommences action against a 3rd partprasided g pioymenthat is within an employespermanent work restric
in's.102.29 _ _ ' tions, that the employee has the necessary physical capacity
_(3) All payments received under this section shall be depgdowledge,transferable skills, and ability to perform, and that
ited in the fund established by H02.65 pays not less than 90% of the employegdreinjury average
History: 1971 c. 1481971 c. 266:.92 (4); 1973 c. 1501975 c. 1471977 c. 195 weekly wage, except that employment that pays 90% or mwiore

1981c. 92 1985 a. 83173 1987 a. 1792001 a. 372003 a. 1442005 a. 172 e .
Cross-reference: See also DWD 80.68 Wis. adm. code. the employees preinjury average weekly wagees not consti

Thefund was not liable for disability benefits when an employerliaaie for per tute suitable employment if any of the following apply:
D \ . .

Tgébnfc“t'fc/’;g")‘.ﬂfg%')t}' Green Bay Soap Ca.DILHR, 87 Wis. 2d 561275 N.Wad - 1. The employes’ education, training, or employment expe

riencedemonstrates that the employeerisa career or vocational
path,the employes& average weekly wage on the date of injury
éjroesnot reflect the average weekly wage that the employee rea
ﬁgnablycould have been expected to earn in the demonstrated
careeror vocational path, and the permanent work restrictions
dcausedoy the injury impede the employeaibility to pursue the

102.60 Minor illegally employed. (1m) When the injury

is sustained by a minor who is illegally employed, the empjoy
in addition to paying compensation to the minor and death-be
fits to the dependents of the minahall pay the following
amountsinto the state treasurfpr deposit in the fund establishe llemonstrategareer or vocational path

unders.102.65
. 2. The employee was performipgrt—time employment at
(@) An amount equal to the amount recoverdigiehe injured the time of the injury the employes’ average weekly wader

employee put not to exceed $7,500, if the injured employee is mpensatiompurposes is calculated unded62.11 (1) (f) 1.or

minor of permit age and at the time of the injury is employeé,
. ° - ; -2, and that average weekly wage exceeds the emptogeass
required,suffered, or permitted to work without a written permi veragaveekly wage for the part-time employment.

issuedunder ch103 except as provided in pafg) to (d).

b) If an employer dérs an employee suitable employment as
(b) Anamount equal to double the amount recoverable by (b) Ife e
injured employee, but not to exceed $15,000, if the injur ovidedin par(c), the employer or the employsiinsurance car

emplovedis a minor of permit age and at the time of the iniury ris not liable for temporary disability benefitader s102.43
ploy P 9 jury (%) or for travel and maintenance expenses undefXubneligi

emrir;[:i)lnogﬁd 'rﬁglé'éeg]g grliérli d’rﬁé;ﬁeéTg:e;ntogvrﬁﬂrgthrg:L? i%ecf)r fbrility for compensation under this paragraph desgreclude an

. yDp ploy y employ . %mployee‘rom receiving vocational rehabilitation services under
which the department acting under €03 has adopted a written 59 'S 70110 797b if the department determines that the
resolutionproviding that permits shall not be issued. employesis eligible to receive those services

(c) An amount equal to double the amount recoverable by the(c) On receiving notice that he or she is eligibledoeive

injured employee, but not to exceed $15,000, if the injuredh - iionairehabilitation services unde® USC 7010 7973 an
employees a minor of permit age and at the time of the injury

; h U ¥mployeeshall provide the employer with a written repfdm
employed required, suered, or permitted to work at pmh'b'teda physician, chiropractpipsychologist, or podiatrist stating the
employment. employee’spermanent work restrictions. ithMn 60 days after
_(d) Anamount equal to double the amount recoverable by th&eivingthat report, the employer shall provide to the employee
injured employee, but not to exceed $15,000, if the injureg writing an ofer of suitable employment, a statement that the
employeeis a minor under permit age and is illegayiployed. employerhas no suitable employment for teeployee, or a

(5) (a) A permit or certificate of age that is unlawfully issuedeportfrom a physician, chiropractopsychologist, or podiatrist
by an oficer specified in chl03 or that is unlawfully altered after showingthat the permanent work restrictions provided by the
issuancewithout fraud on the part of the employshall be con  employee’spractitioner are in dispute and documentation show
sidereda permit for purposes of this section. ing that the diference in work restrictions would materiallyesdt
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eitherthe employess ability to provide suitable employment or aof training for a period in excess of 80 weeks in all, except as pro
vocationalrehabilitation counselts ability to recommend@ha  videdin s.102.43 (5)

bilitative training program. If the employer and employee cannot (2) The department, the commission, and the courts shall
resolve the dispute withiB0 days after the employee receives thgeterminethe rights and liabilities of the parties under this section
employer'sreport and documentation, the employer or employ@gjike manner and with like &fct as the department, the commis
may request a hearing before the department to determine #gh,and the courts determine other issues under this chajpter
employee’swork restrictions. Whin 30 days after the depart determinatiorunder this subsection mayclude a determination
mentdetermines themployees work restrictions, the employer basedon the evidence regarding the cost or scope of the services
shall provide to the employee in writing anfaf of suitable providedby a private rehabilitation counselor under tim) (a)
employmentor a statement that the employer has no suitalidethe cost or reasonableness of a rehabilitative trajmiagram
employmentfor the employee. developedunder sub(1m) (a)

(1m) (a) If the department has determined under glkthat (3) Nothingin this section prevents an employer or insurance
an employee is eligible for vocational rehabilitation servicegarrier from providing an employee with the servicea jpfivate
under29 USC 7010797k butthat the department cannot provideehabilitation counselor or with rehabilitative training if the
those services for the employee, the employeeselegt a private employeevoluntarily accepts those services or that training.
rehabilitationcounselor certified by the department to determineHistory: 1975 c. 1471985 a. 83135, 1993 a. 3701995 a. 2&s.3745 9126(19),
whetherthe employee careturn to suitable employment without9130(4);1997 a. 3112, 2001 a. 372005 a. 172

PR ot f Cross-reference: See also DWD 80.49 Wis. adm. code.
rehabilitative training andf that counselor determines that reha Underss. 102.42 (9) (), 102.43 (5), and 102.61, the department may extend tem

bilitative training is necessargo devel.Op a rehabilitative trairling porary disability, travel expense, and maintenance costs beyorde4gs if addi
programto restore as nearly as possible the employee to his or tiw@ritraining iswarranted. Beloit Corp. Btate,152 Ws. 2d 579449 N.w2d 299

preinjury earning capacity and potential. (Ct. App. 1989). o _ _ _
. . The provisions of this section encompass formalized courses of instruction only
(b) Notwithstanding s102.03 (4) an employee whose date ofiohnson vLIRC, 177 Ws. 2d 736503 N.W2d 1(Ct. App. 1993). )
injury is before May 4, 1994, magceive private rehabilitative. | 2008 & o0, o) 0 s he o Shaforod sutanie employment afio
Counse“ngand rehabilitative training under pﬁl) aninjury and is subsequently fired for just cause. Oshkosh Corpovgltjt%/ic,mll
(c) The employer or insurance carrier shall payréf@sonable WIApp42 _ Ws.2d __,_ N.Ved __ 10-1219
costof any services provided for an employee by a private rehabi . o
litation counselor under paa) and, subject to the conditions andl02.62 Primary ~and secondary liability; unchange -
limitations specified in suk(1r) (a)to(c) and by rule, if the private @ble. In case of liability under 4.02.570r 102.6Q the liability
rehabilitationcounselor determines that rehabilitative training igf the employer shall be primary and the liabibfythe insurance
necessarythe reasonable cost of thehabilitative training pro carrier shall be secondarylf proceedings are had before the
gram recommended by that counselancluding the cost of departmentor the recovery ofhat liability, the department shall
tuition, fees, books, maintenance, and travel at the same rate £§forth in its award the amount and order of liability as provided
provided for state dicers and employees under20.916 (8) In this section.Execution shall not be issued against the insurance
Notwithstandingthat the department may authorize under §arrierto satisfy any judgment covering that liability until execu
102.43(5) a rehabilitative training program that lasts longer thadfPn hasfirst been issued against the employer and has been
80 weeks, a rehabilitative training prograhat lasts 80 weeks or 'eturnedunsatisfied as to any part of that liabilitjny provision
lessis presumed to be reasonable. in any insurance policy undertaking to guarantee primary liability
; ; : 4. Or to avoid secondary liability for a liability under X02.57 or
(d) If an employee receives services frarprivate rehabilita X ] y
tion counselor under paga) and later receives similar services-02;50is void. If the employer has been adjudgedkrupt or has
from the department under suth) without the prior approval of madean assignment for the benefit of creditors, or if the employer
the employer or insurance cartjéne employer or insurance ear °therthan an individual, has gone outtmisiness or has been-dis
fier is not liable for temporary disability benefitader $102.43 solved, or if the employer is a corporation and its charter has been

(5) or for travel and maintenance expenses under @lthat forfeited or revoked, the insurer shall be liable for the payment of

exceedwhat theemployer or insurance carrier would have be‘é]gl?}]atliability without judgmentor execution against the employer

liable for under the rehabilitative training program developed Ht.W'th_OUt altering the primary liability of the employer
. e istory: 2005 a. 172
the private rehabilitation counselor

(e) Nothing in this subsection prevents an employer orinsurg2.63 Refunds by state. Whenever the departmestall
ancecarrier from providing an employee withe services of a pri certify to the secretary of administration that excess payment has
vaterehabilitation counselor or with rehabilitative training undefseenmade under €02.590r under s102.49 (5)either because
sub.(3) before the department makes its determination upeter of mistake or otherwise, the secretary of administrasiball
(a). within 5 days after receiptf such certificate draw an order against

() The department shall promulgate rules establishing protke fund in the state treasury into which such excess was paid,
duresand requirements for the private rehabilitation counselingimbursingsuch payor of such excess payment, together with
andrehabilitative training process under this subsection. Thaséerestactually earned theredithe excess payment has been on
rules shall include rules specifying the procedure and requirdepositfor at least 6 months.
mentsfor certification of private rehabilitation counselors. History: 1981 c. 922003 a. 33

(1r) An employee who receives a course of instruction
otherrehabilitative training under sufd.) or (1m)is subject to the
following conditions and limitations:

Y02.64 Attorney general shall represent state and
commission. (1) Upon request of the department of admin
.}ésération,a representative of tldepartment of justice shall repre
N - ntthe state in cases involving payment into or out ofsthee
within 60 days from the date when the employee hd&®uttly 005y ryunder $20.865 (1) (fm) (?(r), or (ur) or 102.29 The
recoveredrom the injury to permit so doing, or as sabareafter oo tmentof justice, after giving notice to the department of
asthe oficer or agency having chge of thenstruction shall pro 5 yministrationmay compromise the amount of those payments
vide opportunity for the rehat_)llltat_lon- o o ~ but such compromises shall be subject to review by the depart
(b) The employee musbntinue in rehabilitation training with mentof workforce development. If the spouse or domegstitner
suchreasonable regularlty as health and situation will permit. underch. 770 of the deceased emp|oyee Compromises his or her
(c) The employee maygot have expenses of travel and cosidaim for a primary death benefit, the claim of the children of the
of maintenance under sufl) or costs of private rehabilitation employeeunder s102.49shall be compromised on the same- pro
counselingand rehabilitative training under sibm) on account portionalbasis, subjedb approval by the department. If the-per
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sonsentitled to compensation on the basis of total dependencyhena disabled worker could have claimed permanent total disability benefits
f ; : nderthis section, but failed to do so before dying of causes unrelated to a compensa

unders. 102.51 (l)compromlse t,helr claim, payments l,‘mder %leinjury, a surviving dependent may not claim the disability benefits. StalB@,

102.49(5) (a) shall be compromised on the sapreportional 136Wis. 2d 281401 N.W2d 578(1987).

basis. Theretroactive application of s. 102.17 &8d sub. (1), as amendetkefive April

. . 1, 2006, is unconstitutional as applied to the insurer in this case for two reasons: 1)
(2) Upon request of the department of administration, théviolated the insurés dueprocess rights guaranteed by the 14th amendment to the

attomeygencral shall appear on befalfof ihe tate nproceedis (o s il S ben Conputn 50wt
uponclaims for compensation against the state. The depart gl ; - " i et

of justice shall represent the interests of the state in proceediﬁtgslggéi?tf/ ?’nfuféﬁ??'i“lg"c” gg?(f\vrylcgs,l'aszgc\t/l\?; %%J %ﬂ%%nﬁ.r:/v%%ngg?
unders. 102.49 102.59 102.6Q or 102.66 The department of 08-3135

justice may compromise claims in those proceedings, but the o )

compromisesare subject to reviewy the department of work 102.75 Administrative  expenses. (1) The department
force development. Costs incurred by the department of justié@all assess upon and collect from each licensed wesrkerm

in prosecuting or defending any claim for payment into or out Bgnsationinsurance carrier and from each employer exempted
the work injury supplemental benefit fund undet®2.65 inclug-  unders.102.28 (2)by special order or by rule, the proportion of
ing expert withess and witness fees but not including attorney fé@k! costs and expenses incurred by the council on werkem

or attorney travel expenses for services performed undesubis Pensatiorfor travel and research and by the department and the
section,shall be paid from the work injury supplemental beneffommissionin the administration of this chapter for therrent
fund. fiscal year plus any deficiencies in collections and anticipated

(3) In any action to revievan order or award of the commis costsfrom the previous fiscal ygathat the total indemnity paid

sion, and upon any appeal therein to the court of appeals, the aff§fP@yable under this chapter by each such carrier and exempt
employerin worker's compensation casestially closed during

ney general shall appear on behalf of daemission, whether any the preceding calendar yeasther than for increased, double or

other party defendant shall be represented or etept that in reble compensation bore to the total indemnity paid in cases

actionsbrought by the state tlgwvernor shall appoint an attorne : -
to appear og berz/alf of the ctc?r?;mission PP )}closedthe previous calendar year under this chapter lnagllers

History: 1975 c. 1471977 c. 185,134 1977 . 1951979 c. 10s.60(11); 1981 andexempt employers other than for increased, double or treble

c. 20,1983 a. 981995 a. 2%s.3745g 9130(4); 1997 a. 32007 a. 1852009 a. 28 compensation. The council on workés compensation and the
b Sub.(3) dges ndot re?rt]llt irt1 rtJr?vidinlg ptﬁblicncounsel for alrirr:vatle_g‘agjt%/n liigancommissionshall annually certifyany costs and expenses for
pecausounere does e Sl maic e ot sereiafi ey worker's compensation activies to the department at such time
Hunterv. DILHR, 64 Ws. 2d 97 218'N.W2d 314(1974). asthe secretary requires.

(Im) The moneys collected under sufl) and under ss.
102.65 Work injury supplemental benefitfund. (1) The 102.28(2)and102.31 (7)together with all accrued interest, shall
moneyspayable to thetate treasury under 4€2.35 (1)102.47  constitutea separate nonlapsible fund designated as the vigrker
102.49 102.59 and102.6(Q together with all accrued interest oncompensationoperations fund. Moneys in the fund may be
thosemoneys, and all interest payments received undé2s75 expendednly as provided in £0.445 (1) (ra)(rb), and(rp) and
(2), shall constitute aeparateonlapsible fund designated as thenay not be used for any other purpose of the state.
work injury supplemental benefit fund. Monepshe fund may (2) The department shall require that payments for costs and
be expendednly as provided in £0.445 (1) (tand may not be eypensegor each fiscal year shall be made on such dates as the
usedfor any other purpose of the state. departmenprescribes by each licensed wotkecompensation

(2) For proper administration of the moneys available in th@surancecarrierand employer exempted under192.28 (2)
fund the department shall by ordeet aside in the state treasurfachsuch payment shall be a sum equal to a proportionate share
suitablereserves to carry to maturity thiebility for benefits of the annual costs and expenassessed upon each carrier and
underss.102.44 102.49 102.59and102.66 Such moneys shall employeras estimated by the department. Interest shall accrue on
beinvested by the investment board in accordance w6.44  amountsnot paidwithin 30 days after the date prescribed by the
(5|){-‘ oy 1975 0. 1471977 o, 281981 ¢, 205 2202(28) (41983 & 98,31 1038 departmentunder this subsection at thate of 1 percent per
istory: c. 14, C. c. 2G. a); a. 9&.3% month. All interest payments received under this subsection shall

a.641991 a. 1741995 a. 17, 2005 a. 1722007 a. 185 be deposited in thepfu);ld established unddr0g.65

102.66 Payment of certain barred claims. (1) In the (4) Fromthe appropriation under20.445 (1) (ra)the depart
eventthat there is an otherwise meritorious claim for occupatiorfentshall allocate the amounts that it collects in application fees
diseaseand the claim is barred soldly the statute of limitations from employers applying for exemption undef62.28 (2)and
unders.102.17 (4) the department main lieu of workefs com theannual amount that it colledi®m employers that have been
pensatiorbenefits, direct payment from the work injury supple€xeémptedinder s102.28 (2)to fund the activities of the depart
mentalbenefit fund under sl02.650f such compensation andMentunder s102.28 (2) (band(c).

suchmedical expenses as would otherwise be due, based on,higlony: 1975 6. 391975 ¢ 148 54 IT C. 798418 1981 . 2092 1987 a.
dateof injury, to or on behalf of the injured employee. The bene cross-reference: See also DWD 80.3§ Wis. adm. code.

fits shall be supplemental, to the extent of compensation liability

to any disability or medical benefits payable from any groupp2.80 Uninsured employers fund. (1) There isestab
insurancepolicy whose premium is paid in whole or in part by anjshed a separate, nonlapsible trust fund designated as the unin
employer,or under any federal insurance or benefit progoash  suredemployers fund consisting of all the following:

viding disability or medical benefits. Death benefits payable 5y amounts collected from uninsured employers under s.
underany such group policy do not limihe benefits payable 145 g5

underthis section. .

(2) In the case of occupational disease, appropbatesfits (4)(b) Uninsured employer surclugs collected under $02.85
may be awarded from the work injusupplemental benefit fund *
when the status or existence of the employéisansurance car
rier cannot be determined or when there is otherwise no adeq

(d) Amounts collected from employees or dependerfts
mloyeewnder s102.81 (4) (b)

remedy,subject to the limitations contained in s(b). (e) All moneys received by the department for the uninsured
History: 1975 c. 1471979 c. 2782001 a. 372005 a. 172 employers fund from any other source.
Cross-reference: See also DWD 80.06 Wis. adm. code. (1m) The moneys collected or received under SI(Ib),

This section authorizes the award lénefits for otherwise meritorious claims ; ; i
barredby the statute of limitations infett at the time the claim arose. State Vtogetherv\nth all accrued interest, shall constitute a separate non

DILHR, 101 Ws. 2d 396304 N.W2d 758(1981). lapsible fund designated as the uninsured employers fund- Mon
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eysin the fund maye expended only as provided i28.445 (1) native benefits under $02.28 (3) sufers an injury for which the
(sm)and may not be used for any other purpose of the state. uninsuredemployer is liable under 402.03 the department or
(3) (a) If the cash balancie the uninsured employers fundthe departmens reinsurer shall pay to or on behalf of the injured
equalsor exceeds $4,000,000, the secretary shall consult @ployeeor to the employes’'dependents an amount equal to the
councilon workets compensation within 45 days after that castPmpensatiorowed them bythe uninsured employer under this
balanceequals or exceeds $4,000,000. Eeeretary may file chapterexcept penalties and interest due ursked02.16 (3)
with the secretary of administrationithin 15 days after consult 102.18 (1) (b) and (bp), 102.22 (1), 102.35 (3) 102.57 and
ing the council on workés compensation, a certificate attesting02.60
thatthe cash balance in the uninsured employers fund equals onb) The department shall make the payments required under
exceedsb4,000,000. par. (a) from the uninsured employers fund, except that if the
(ag) The secretary shall monitor the cash balancenn, departmenhas obtained reinsurance under g@pand is unable
incurredlosses to, the uninsured employers fund using generaymake those payments from the uninsured employers fund, the
acceptedactuarial principles|f the secretary determines that thélépartment'seinsurer shall make those payments according to
expectedultimate losses to the uninsured employers fund dheterms of the contract of reinsurance.
known claims exceed 85 percent of the cash balance in the unin (2) The department may retain an insurance carrier or insur
suredemployers fund, the secretary shall consult with the counaihce service ganization to process, investigate and pay claims
onworkers compensation. If the secretaafter consulting with underthis section and may obtain excesstop—loss reinsurance
the council on workeis compensatiorgetermines that there is awith an insurance carrier authorized to do business in this state in
reasonablelikelihood that the cash balande the uninsured anamount that the secretary determines is necessary feouhd
employersfund may become inadequatefund all claims under operationof the uninsured employers fund. In caseslving
5.102.81 (1) the secretary shall file with the secretary of adminiglisputedclaims, the department may retain an attorney to tepre
tration a certificate attesting that the cash balance in the uninsusedtthe interests of the uninsured employers fund andake
employer’sfund is likely to becom@éadequate to fund all claims appearances on behalf thie uninsured employers fund in pro
unders. 102.81 (1) and specifying a date after which no neweedingsinder ss102.16t0102.29 Sectior20.930and all prov
claimsunder s102.81 (1)will be paid. sionsof subchlV of ch.16, except s16.753 do not apply to an
(am) If the secretary files theertificate under pafa), the attorneyhired under this subsection. The ¢je for the services
departmenmay expend the moneys in the uninsured employengtainedunder this subsection shall be paid from the appropriation
fund, beginning on the first day of the first July after the secretampders. 20.445 (1) (rp) The cost of any reinsurance obtained
files that certificate, to make payments undef@2.81 (1)to underthis subsection shall hgaid from the appropriation under
employeesof uninsured employers and to obtain reinsuranse20.445 (1) (sm)
unders.102.81 (2) (3) An injured employee of an uninsured employer or his or
(b) If the secretary does not file the certificate under(pgr her dependents may attempd recover from the uninsured
the department may not expend the moneys in the uninsumtployer,or a 3rd party under 402.29 while receiving or
employersfund. attemptingto receive payment under silh).
(c) If, after filing the certificate under pdgr), the secretary  (4) An injured employee, othe dependent of an injured
files the certificate under pdag), the department may expend themployee,who received one or more payments under €lip.
moneysin theuninsured employers fund only to make paymenshalldo all of the following:

unders. 102.81 (1)to employees of uninsured employers on (a) If the employeer dependent begins an action to recover
claims made before the date specifigdthat certificate and to compensatiorirom the employes’employer or a 3rd partiable
obtainreinsurance under $02.81 (2)for the payment of those unders. 102.29 provide to the department a copf/all papers
claims. ) filed by any party in the action.

(4) (a) If an uninsured employevho owes to the department () |f the employee or dependent receives compensation from
any amount under 102820“].0285 (4)tra_nsf_ers his or her busi the employees employer or a 3rd party liable undet82.29 pay
nessassets or activities, the transferee is lidblethe amounts to the department the lesser of the following:

owedby the uninsured employender s102.820r 102.85 (4)f 1. The amount after attorney fees and costs that the employee
the department determines that all of the following conditions age dependent received under s{

satisfied: 2. The amount after attorney fees and costs that the employee
1. Atthe time of the transfethe uninsured employandthe or dependent received from the employer or 3rd party

transferee are owned or controlled in whole or in substantial part, h £ st . . I
eitherdirectly or indirectlyby the same interest or interestsitiw/ __(®) The department of justice may bring an action to collect

out limitation by reason of enumeration, it is presumed unled¥ Payment under sul).

shownto the contrary that the “same interest or interests” includes(6) (&) Subject to parb), an employee, dependent of an
the spouse, child or parent of the individual who owned or coemployeean uninsured employea 3rd party who is liablender
trolled the business, or any combination of more than one of thegnl02.290r the department may entato an agreement to settle

2. The transferee has continued or resumed the business ofi@iilities under this chapter
uninsuredemployer either in the same establishmentetse (b) A settlement under pda) is void without the departmest’
where; or the transferee has employed substantially the samétten approval.
employeesas those the uninsurechployer had employed in con  (7) This section first applies to injuries occurring on the first
nectionwith the business assets or activities transferred. day of the first July beginning after the day that the secretary files
(b) The department may collect from a transferee describechipertificate under €.02.80 (3)a), except that if the secretary files
par.(a) an amount owed under®02.820r 102.85 (4)using the acertificate under s102.80 (3) (agjhis section does not apply to
proceduresspecified inss.102.83 102.835and102.87and the claimsfiled on or after the date specified in that certificate.
preferencespecified in s102.84in the same manner as the depart2 Oggsto% 61989 a. 641995 a. 17; 2003 a. 1442005 a. 172253 410, 2007 a. 97
mentmay collect from an uninsured employer Crc?és—reference: See also DWD 80.62 Wis. adm. code.

History: 1989 a. 641991 a. 851993 a. 811995 a. 17,2003 a. 1322005 a. 172 Section102.18 (1) (bp) does not govern the conduthefDepartment or its agent
2007a. 185 anddoes not impose any penalty on the department or its agent for bad faith conduct
in administering the Uninsured Employémsnd. Section 102.18 (1) (bp) constitutes
102.81 Compensation for injured employee of unin- the exclusive remedy for the bad faith conduct oteaployer or an insurance carrier

; Becausesub. (1) (bp) does not apply to the departnseagént, it does not provide
sured employer ' (l) (a) If an employee of an unlnsuredan exclusive remedy for the agenbad faith. Moreovesub. (1) (a) exempthe

employer,other than an employee wiweligible to receive alter Departmenand its agent from paying an employee the statpemalties and interest
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iTposedon ant emplcayer 0{ an ir;sur_:;mce catrrfier folr_ﬂ;q??efflds_i bgt gcith_itﬂg in ?jubt 2. The clerk of circuit court shall enter in the judgment and

(1)) sempt e dparentor s agent o bl or i bt condicn ket he name of thaninsured employer or the ndividual

Wis. 2d 92 729 N.w2d 712 04-2588 mentionedn the warrant and the amount of the paymentsr
est,costs, and other fees for which the warrant is issued and the

102.82 Uninsured employer payments. (1) Except as datewhen the warrant is entered.

providedin sub.(2) (ar) an uninsured employer shall reimburse 3. A warrant entered under sutidshall be considered in all

the department for any payment made und@08.81 (1)to or on respectsas a final judgment constituting a perfected lien on the

behalfof an employee of the uninsurethployer or to an empley right, title, and interest of the uninsured employer or the individual

ee’'sdependentand for any expenses paid by the departmentiim all of that persows real andoersonal property located in the

administeringthe claim of the employee or dependents, lesguntywhere the warrant is entered. The lienfiesative wherthe

amountsrepaid by the employee or dependents undeédZ81(4)  departmenissues thevarrant under subd.. and shall continue

(b). The reimbursement owed under this subsection is due withifil the amount owedncluding interest, costs, and other fees to

30days after the date on which the department notifies the unifie date of payment, is paid.

suredemployer that the reimbursement is owed. Interest shall 4 after the warrant is enteredtine judgment and lien docket,
accrueon amounts not paid when due at the rate of 1% per mon{y department or any authorized representative fitegn exe
(2) (a) Except as provided in patag), (am)and(ar), all unin-  cution with the clerk oircuit court for filing by the clerk of cir
suredemployers shall pay to the department the greater of the f@lit court with the sherifof any county where real or personal
lowing: property of the uninsured employer or the individualfdésind,

1. Twice the amount determined by the department to eq@aimmandinghe sherifto levy uponand sell siffcient real and
what the uninsured employer would have paid during periodspgrsonabproperty of the uninsuregimployer or the individual to
illegal nonpayment for workés compensation insurance in thepay the amount stated in the warrant in the same manner as upon
preceding3-year period based on the empldygrayroll in the anexecutionagainst property issued upon the judgment of a court
preceding3 years. of record, and to return the warrantthe department and pay to

2. Seven hundred and fifty dollars. it themoney collected by virtue of the warrant within 60 days after

(ag) An uninsured employer who is liable to the departmeﬁ?ce'ptOf the Warran.t. )
underpat (a) 2 shall pay to the department, in lieu of the payment (b) The clerk of circuit court shall accept aemter the warrant

requiredunder par(a) 2, $100 per day for each day that thd" the judgment and lien docket without prepayment of any fee,
employeris uninsured if all of the following apply: utthe clerk of circuit court shall submit a statement of the proper

. . . e semiannually to the department covering the periods from Jan

1. Theemployer is uninsured for ! consecu'uye days or le ary 1 to June 30 and Julytd December 31 unless afdient bilk

2. The employer has not previously been uninsured. ing period is agreed to between the clerk and the department. The

3. No injury for which the employer is liable undef82.03 fees shall then beaid by the department, but the fees provided by
hasoccurred during the period in which the employer is unis.814.61 (5)or entering the warrants shall be adtizthe amount
sured. of the warrant and collected from the uninsured employer or the

(am) The department may waive any payment owed ypater individual when satisfaction or release is presented for entry
(a) by an uninsured employer if the department determines that thg2) The department may issue a warrant of like terms, force,
uninsuredemployer is subject to this chapter only because thadefiect to any employee or other agent of the department, who
uninsuredemployer has elected to become sulijethis chapter mayfile a copyof the warrant with the clerk of circuit court of any
unders.102.05 (2)or 102.28 (2) countyin the state, and thereupon the clerkcioduit court shall

(ar) The department may waive any payment owed under paiterthe warrant in the judgment and lien docket and the warrant
(a)or(ag)or sub(1) if the department determines that the sole reghallbecome a lien in the same manrerd withthe same force
sonfor the uninsured employerfailureto comply with s102.28 andeffect, as provided in suf). In the execution of the warrant,
(2) is that the uninsuregimployer was a victim of fraud, misrepre the employee or other agent shall have all the powers conferred by
sentationor grossnegligence by an insurance agent or insurant®v upon a sherf but may not collect from the uninsured
brokeror bya person whom a reasonable person would believesi@ployeror the individual any fee ahage for the execution of
aninsurance agent or insurance broker the warrant in excess of the actual expenses paid in the perfor

(b) The payment owed under pé&) or (ag)is due within 30 Manceof his or her duty
daysafter the date on whidhe employer is notified. Interest shall (3) If a warrant is returned not satisfied in full, thepartment
accrueon amounts not paid when due at the rate of 1% per morithall have the same remedies to enforce the amount due for pay

(c) Thedepartment of justice oif the department of justice ments, interest, costs, e_lnd other fees as if the departmgnp had
consentsthe department of workforce development may bring 4gc0veredudgment against theninsured employer or the indi
actionin circuitcourt to recover payments and interest owed to tNilual and an execution had been returned wholly or partially not
departmenbf workforce development under this section. satisfied. _ '

(3) (@) When an employee dies as a result of an injury f?lr (4) Whenthe payments, interesiosts, and other fees speci

which an uninsured employer is liableder s102.03 the unin~ 11€d in @ warrant have been paid to the department, the department
suredemployer shall pay $1,000 to the department. shallissue a satisfaction of the warrant and file it with the clerk of

o o ) circuit court. The clerk of circuit court shall immediately enter the
(b) The payment under pga)is in addition to any benefits’ agiqta ctionof thejudgment in the judgment and lien docket. The

) . ; S
othercompensation paid to an employee or survivors or the wi ; ; :
injury supplemental benefit fund under $62.46to 102.51 e%ppﬁgtﬁfré?tlﬁg ?ﬁgi(\j,igu(;?py of the satisfaction to the uninsured

History: 1989 a. 64359 1991 a. 851993 a. 811995 a. 2%.9130(4); 1997 a. e ) .
3, 38,2003 a. 1442009 a. 206 (5) Thedepartment, ift finds that the interests of the state will

not bejeopardizedand upon such conditions as it may exact, may
102.83 Collection of uninsured employer payments. issuea release of any warrant with respect to any real or personal
(1) (a) 1. If anuninsured employer or any individual who igpropertyupon which the warrant is a lien or cloud upon title. The
found personally liable under sutB) fails to pay to the depart clerk of circuit court shall enter the release upon presentation of
mentany amount owed to the department und&é08.82and no therelease to the clerk and payment of the fee for filingatease
proceedingfor review is pending, the department or any auth@andthe release shall be conclusive proof that the lien or cloud
rized representative may issue a warrant directettiécclerk of upon the title of the property covered by the release is extin
circuit court for any county of the state. guished.
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(6) At anytime after the filing of a warrant, the departmentndersub.(13) on any 3rd party who fails to surrengeoperty
may commence and maintain a garnishee action as providedRypceedingsnay not be initiated by the department untildys
ch.812 or may use theemedy of attachment as provided by chafter service of the final demand. The department shall issue a
811 for actions to enforce a judgment. The place of trial of afeterminatiorunder s102.82to the 3rd party for the amount of
actionunder ch811 or812may be either in Dane County or thethe liability.
countywhere the debtor resides and may not be changedfi®m (c) when a 3rd party surrenders the property or rights to the
county in which the action is commenced, except upon cookenproperty on demand of the department or disémthe obliga
the parties. tion to the department for which the levy is made, the 3rd party is
(7) If the department issues an erroneous warrantdgpart  dischargedfrom any obligation or liability to the debtavith
mentshall issue a notice of withdrawal of the warrant to the clerkspectto the property or rights tihe property arising from the
of circuit court for the county in which the warrant is filed. Theurrendeor payment to the department.
clerk shall void the warrant and any liens attached by it. (5) ACTIONSAGAINST THISSTATE. (a) If the department has lev
(8) Any officer or director of an uninsured employer that is &d upon propertyany person, other than the debtor who is liable
corporation and any membeior manager of an uninsuredto pay the debt out of which the levy arose, who claimstanest
employerthat is a limited liability company may be found individ in or lien on that propertyaind who claims that that property was
ually and jointly and severally liable fahe payments, interest, wrongfully leviedupon may bring a civil action against the state
costsand other fees specified in a warrant under this sectioririfthe circuit court for Dane Countyhat action may be brought
after proper proceedings for the collection of those amdumts ~ whetheror not that property has been surrendecetihe depart
the corporation or limited liability companyas provided in this ment. The court may grant only the relief under. gax. No other
section,the corporation or limited liability company is unable t@ctionto question the validity of or to restrain or enjoin a levy by
paythose amounts to the department. The personal liability of the department may be maintained.
officersand director®f a corporation or of the members and man (b) In an action under p4g), if a levy would irreparably injure
agersof a limited liability companys provided in this subsectionrights to property the court may enjoin the enforcementttudit
is an independent obligation, survives dissolutienganization, levy. If the court determines that the property has been wrongfully
bankruptcyreceivership, assignment for thenefit of creditors, levied upon, itmay grant a judgment for the amount of money
judicially confirmed extension or composition, or any analogoustainedby levy.

situationof the corporation or limited liabilitgompanyand shall (c) For purposesf an adjudication under this subsection, the
be set forth in adetermination or decision issued undet(2.82  jeterminationof the debt upon which thiaterest or lien of the

History: 1993 a. 811995 a. 17, 224 1997 a. 3538, 2007 a. 185 departments based is conclusively presumed to be valid.

(6) DETERMINATION OF EXPENSES. Thedepartment shall deter

102.835 Levy for delinquent payments. (1) DEFINITIONS. mineits costs and expenses to be paid in all cases of levy

In this section:
“ ” : (7) Use oF PROCEEDS. (a) The department shall apply all
(@) Pebt rrleans a dellnqgent payment. ... .. moneyobtained under this section first against the expenses of the
(ad) “Debtor” means an uninsured employer or an individugl,ceedingsand then against the liability in respect to which the
found personallyliable under s102.83 (8)who owes the depart |g\y was madend any other liability owed to the department by

menta debt. the debtor
(d) “Levy” means all powers of distraint and seizure. (b) The department may refund or credit any amount left after
(e) “Payment” means a payment owed to the department unges applications under paga), upon submission of a claim for a
s.102.82and includes interest on that payment. refundor credit and satisfactory proof of the claim, to the person

(f) “Property” includes all tangible and intangible personantitledto that amount.
propertyand rights to that propertincluding compensation paid  (8) ReLEAsE OF LEvy. The department maglease the levy
or payable for personakrvices, whether denominated as wagesponall or part of property levied upon tacilitate the collection
salary,commission, bonus or otherwise, amounts paid periodf the liability or to grant relief from a wrongful leviput that
cally pursuant to a pension or retirement program, rentgeeds releasedoes not prevent any later levy
of insurance and amounts paid pursuant to a contract. (9) WRONGFULLEVY. If the department determines that prop
(2) PowERSOFLEVY AND DISTRAINT. If any debtor who is liable erty has been wrongfully levied upon, the department may return
for any debt fails to pathat debt after the department has mad@e property at any time, or may return an amount of money equal
demandor payment, the department may collect that debt and tlaethe amount of money levied upon.
expense®f the levy by levy upon any property belonging to the (10) PreservaTIONOF REMEDIES. The availability of the rem
debtor. If the value ofany property that has been levied upoRdy under this section doest abridge the right of the department
underthis section is not sfifient to satisfy the claim of thdepart g pursue other remedies.
ment, the department may levy upon any additional property of 11y gyasion. Any person who removes, deposits or conceals

the debtor until the debt and expenses of t_he levy are fully paig; 2ids in removing, depositing or concealing any property upon
(3) DuTiES TO SURRENDER. Any person in possession of  which a levy is authorized under this section viittent to evade

obligatedwith respect to property or rights to property that is sulpr defeat the assessment or collection of any debt is guilty of a

ject to levy and upon which a levy has been made shall, upeassi felony and shall be liable to the state for the costs of pro

demandof the department, surrender the property or rights er disecution.

chargethe obligation to the department, except that part of the (12) NOTICE BEFORELEVY. If no proceedingor review per

propertyor rights which is, at the time of the demand, subject ey jawis pending, the department shall make a demand to
any prior attachment or execution under any judicial process. e gehtor for payment of the debt which is subject to levy and give
(4) FAILURE TO SURRENDEREENFORCEMENTOFLEVY. (&) ANy noticethat the department may pursue legal actiorédiection
debtorwho fails to surrender any property or rights to properif the debt against the debtofhe department shall make the
thatis subject to levyupon demand by the department, is subjegemandfor payment and give the notice at least 10 days prior to
to proceedings to enforce the amount of the.levy thelevy, personally or by any type of mail service which requires
(b) Any 3rd party who fails to surrender any property or rightssignature of acceptance, at the address of the debt@pgedrs
to property subject to leyyipon demand of the department, is-suton the records of the department. The demand for payment and
jectto proceedings to enforce the levihe 3rd party is not liable noticeshall include a statement of the amount of the debt, includ
to the department under this paragraph for more than 25% of ihg costs and fees, and the name of the debtor who is liable for the
debt. The department shall serve a final demand as providaebt. The debtdss failure toaccept or receive the notice does not
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preventthe department from making the lewoticeprior to levy lessthan 1 days shall forfeit not leshan $100 nor more than

is not required for a subsequent levy amy debt of the same $1,000.

debtorwithin one year after the date of service of the origaat (b) An employer who fails to comply with $02.16 (3)or
(13) ServicEOFLEVY. (a) The department shabrve the levy 102.28(2) for more than 10 days shall forfeibt less than $10 nor

uponthe debtor and 3rd parby personal service or by any typemorethan $100 for each dayh which the employer fails to cem

of mail service which requires a signature of acceptance. ply with 5.102.16 (3)or 102.28 (2)

(b) Personal service shall beade upon an individual, other  (2) An employer who is required to provide worlecom
thana minor or incapacitatgukerson, by delivering a copy of thepensationinsurance coverage under this chapter shall forfeit not
levy to the debtor or 3rd party personally;lbgving a copy of the lessthan $100 nor more than $1,000 if the employer does any of
levy at the debtds dwelling or usual place of abode wigbme thefollowing:

personof suitable age and discretion residing there; by leaving a(a) Gives false information about the coverage to his or her
copy of the levy at the business establishmerthefdebtor with empioyeesthe department or any other person who contracts with
anofficer or employee of the debtor; or by delivering a copy of thiie employer and who requests evidence of woskeompensa
levy to an agent authorized by law to receive service of procegign coverage in relation to that contract.

(c) The department representative who serves the levy shallb) Failsto notify a person who contracts with the employer
certify service of process on the notice of levy form and the perspatthe coverage has been canceled in relation to that contract.
servedshall acknowledge receipt of the certification by Signing (i) The court may waive a forfeiture imposed under $tip.
anddating it. If service is made by mail, the return receipt is thg %y it the court finds that the employer is subject to this chapter

certificateof service of the levy ~ only because the employer electedézome subject to this chap
(d) The failure of a debtor or 3rd party to accept or receive sgsr under s102.05 (2)or 102.28 (2)

vice of the levy does not invalidate the levy _ (2p) The court may waive a forfeiture imposed under .

(14) AnswerBy 3rD PARTY. Within 20 daysafter the service or (2) if the court finds that the sole reason for the uninsured
of thelevy upon a 3rd partyhe 3rd party shall file an answer withemployer’sfailure to comply with s102.82 (2)is that the unin
the department stating whether the 3rd party is in possession oég@fedemployer was a victim of fraud, misrepresentation or gross
obligatedwith respect toproperty or rights to property of the negligenceby an insurance agent or insurance broker or by-a per
debtor, including a description of the property or the rights tgon whom a reasonable person would believe is an insurance
propertyand the nature and dollamount of any such obligation. agentor insurance broker

If the 3rd party is an insurance compahyg insuranceompany A | ho viol ;
shallfile an answer with the department within 45 days after t%éi)rs. fogn;g ?X;Sr ;\L”ct)yvcl)? :tce:lsa:;l Ic;[aollgrrl;o cease operations

service of the levy | is efective f h (4) (a) If a court imposes a finer forfeiture under subgl)
(15) DURATION OF LEVY. A levy is efective from the date on 4 3y the court shall impose under &4 an uninsuregémployer
which the levy is first served on the 3rd party until the liability oul,-chargeequal to 75% of the amount of the fine or forfeiture.

of which the levy arose is satisfied, until the levy is released or(b) If a fine or forfeiture is suspended in whole or in part, the

until one year after the date of service, whichever occurs first. . ; ¢
uninsuredemployer surchge shall be reduced in proportion to
(18) RESTRICTION ON EMPLOYMENT PENALTIES BY REASONOF  {ha suspension

LEvY. No employer maglischage or otherwise discriminate with
respectto theterms and conditions of employment against a%
employeeby reason ofhe fact that his or her earnings have be

subjectto levy for any one levy or because of compliance with arjy: : L > !
provisionof this section.Whoever willfully violates this subsec t1s séction. If the deposit is forfeited, the amount of the uninsured

tion may be fined not more than $10,000 or imprisoned for nB{PIOYer surchage shallbe transmitted to the secretary of admin
morethan 9 months or both. ’ IStrationunder par(d). If the deposit is returned, the uninsured

. . ._employersurchage shall also be returned.
ma(dlsgyTﬁgF:jlggéﬁ\r%gf rtxg;\;\leh(;)ulc:s?l;bﬁgzgrti?]g ll;vggg&et%dlng (d) The clerk of th(_e court shall collect and transmit to the
reviewthe levy proceeding. The hearing is limited to questioﬁguntyttreasqre(rj the&nm;tgi% ezmploye_:_hsurclmtarld other
of prior payment of the debt that the department is proceedisﬁ]a?lliﬁesr:en?;;(r: ;nmg:lt o the ée)cr(gt]g ofea((:j?”r?'rr]fgtr;?'asurir
againstand mistaken identity of the debtdrhe levy is not stayed pay ry ni Inoe

. L i . : idedin s.59.25 (3) (f) 2. The secretargf administration shall
?hergﬂglgtthhslgveyarmg in any case in which property is Seculrgepositthe amount of the uninsuredhployer surchage, together

. . ith int t th ,inth i d I fund
(20) CosTtoFLEVY. Any 3rd party is entitled to a levy fee Of%lec? irr\]ysl-nlgrze.go (le)reon N the uninsured employers fund as pro

$5 for each levy in any case where property is secured through t
levy. The 3rd party shall deduct the fee from the proceeds of tgg
levy.

History: 1993 a. 811995 a. 17; 1997 a. 187283 2001 a. 1092005 a. 4422007
.185

(c) If any deposit is made for anfefise to which this section
plies,the person making the deposit shall also depasitfia
ientamount to include the uninsured employer sughander

5) (a) The payment of any judgment under this section may
suspended or deferred for not more than 90 ofetfwe discre
tion of the court. The court shall suspend a judgment under this
sectionupon the motion of the departmentttie department is
satisfiedthat the employés violation of s102.16(3) or 102.28
102.84 Preference of required payments. Subject tahe (2) was beyond the employsrcontrol and that the employer no
federalbankruptcy lawsin the event of an uninsured empldger longer violates s.102.16 (3)or 102.28 (2) In cases where a
dissolution reoganization, bankruptgyeceivership, assignmentdeposithas been made, any forfeitures, surgbsyfees, and costs
for benefit ofcreditors, judicially confirmed extension proposalmposedunder ch814 shall be taken out of the deposit andliak
or compositionor any analogous situation including the adminisance,if any, returned to the employer
tration of estates in circuit courtthe payments required of the  (b) In addition to any monetary penalties, the court may order
uninsuredemployer under 4.02.82shall have preference over allan employer to perform or refraiitom performing such acts as
claimsof general creditors and shall be paid next afteptyenent may be necessary to fully protect anfeefuatethe public inter
of preferred claims for wages. est,including ceasing business operations.

History: 1993 a. 81 (c) All civil remedies are available in order to enforce the-judg

. . . mentof thecourt, including the power of contempt under&8b.
102.85 Uninsured employers; penalties. ~ (1) (a) An History: 1989 a. 641993 a. 811995 a20% 1997 a. 2832001 a. 1092003 a.
employerwho fails to comply with s102.16 (3)or 102.28 (2)for 33,139, 326

a
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102.87 Citation procedure. (1) (a) The citatiorproce fees,and surchayes imposed under cB14, notto exceed the
duresestablished by this section shall be used only in an actiorarmountof the deposit.

recoyera forfe_iture u_nder €.02.85 (1)or (2) ) The Citat_ion form (5) Exceptas providedby sub.(6), a person receiving a
providedby this section magerve as the initial pleading for thedepositshallprepare a receipt in triplicate showing the purpose for
actionand is adequate process to give a court jurisdiction over {jgich the deposit is made, stating that the defendant may inquire

personif the citation is filed with the circuit court. atthe ofice of the clerk of the circuit court regarding the disposi
(b) The citation may be served on the defendant by registetih of the deposit, and notifyinthe defendant that if he or she
mail with a return receipt requested. fails to appear in court at the tirspecified in the citation he or she

(2) A citation under this section shall be signed by a depaghallbe considered thave tendered a plea of no contest and sub
mentdeputy or by an dicer who has authority to make arrests fomitted to a forfeiture, plus costs, fees, and surgearimposed
the violation, and shall contain substantially the followingpr-  underch.814, not to exceed the amount of the deposit and that the
mation: court may accept the plea. The original of the receipt shall be

(2) The name, address and date of birth of the defendant. deliveredto the defendant in person or by mail. If the defendant

(b) The namend department of the issuing department depLR)?YSby check, the canceled check is the receipt.

or officer. (6) Theperson receiving a deposit and stipulation of ne con
testshall prepare a receipt in triplicate showing the purpose for
ich thedeposit is made, stating that the defendant may inquire
the ofice of the clerk of the circuit court regarding the disposi
: ; . of the deposit, and notifying the defendant that if the stipula
2’#;;? tgag Obseoreadlly understood by a person making a reason @% of no contests accepted by the court the defendant will be
L consideredo have submitted to a forfeiture, plus costs, fees, and
(d) A date, time angblace for the court appearance, and &,rchargesmposed under cl814, not to exceed the amount of the
noticeto appear deposit. Delivery of the receipt shall be made in the same manner
(e) The maximum forfeiture, plus costs, fees, and suwyebar asprovided in sub(5).
imposed under cl&14, for which the defendant is liable. (7) If adefendant issued a citation under this section fails to
(f) Provisions for deposit and stipulation in lieu of a coudppearin court at the time specified in the citation or by subse
appearance. quentpostponement, the following procedure applies:
(9) Notice that if the defendant makes a deposit and fails to(a) If the defendant has not maddeposit, the court may issue
appeatin court at the time specified in the citation, the failure t9 summons or an arrest warrant.
appeawill be consideredender of a plea of no contest and-sub (b) If the defendant has made a deposit, the citation may serve

missionto aforfeiture, plus costs, fees, and surgearimposed ,sihe initial pleadingand the defendant shall be considered to
underch.814, not to exceed the amount of the deposit. The notigg, e endered plea of no contest and submitted to a forfeiture,
shallalso state that the court, instead of accepting the deposit ng costs, fees, and surchas imposed under cB14, not to
plea, may decide to summon the defendant or may issue an aEﬁé&edhe’amou’nt of the deposit. The court may either aticept
warrantfor the defendant upon failure to respdgach summons. pleaof no contest and enter judgment accordingiyrejectthe

_(h) Notice that if the defendant makes a depasit signs the plea and issue a summons. If tdefendant fails to appear in
stipulationthe stipulation will be treated as a plea of no contest apgkponseo the summons, the court shall issue an arrest warrant.
submissionto a forfeiture, plus costs, fees, asdrchages |f the court accepts the pleamd contest, the defendant may
imposedunder ch814, not to exceethe amount of the deposit. ithin 90 days after the date $et appearance, move to withdraw
The notice shall als_o state that the court, instead of acceibieng the plea of no contest, open the judgment, and enter a pteat of
depositand stipulation, may decide to summon the defendantjiity if the defendant shows to the satisfaction of the court that
issue an arrest warrant for the defendant upon failure to resp@giflire to appear was due to mistake, inadvertence, surprise, or
to a summons, and that the defendant,raagny time before or eycusableneglect. If a defendant is relievédm the plea of no
atthe time of the court appearance date, move the court for refightestthe court may order a written complaint or petitioféo
from the efect of the stipulation. filed. If on reopening the defendantfiéind not guilty the court

(i) Notice that thedefendant mayby mail before the court shall deletethe record of conviction and shall order the defen

appearancegnter a plea of not guilty and request another date f¥int'sdeposit returned.

acourt appearance. (c) If the defendant hamade a deposit and stipulation of no

(i) Notice that if the defendant does not make a deposit agshtestthe citation serves as the initial pleading and the defendant
fails to appear in court at the time specifiedtie citation, the shallbe considered thave tendered a plea of no contest and sub
courtmay issue a summons or an arrest warrant. mitted to a forfeiture, plus costs, fees, and surgbarimposed

(3) A defendantissued a citation under this section maynderch.814, not to exceed the amounttbe deposit. The court
depositthe amount of monethat the issuing department deputymay either accept the plea of no contest and enter judgment
or officer directs by mailing or delivering the deposit and a comccordingly,or reject the plea and issue a summons or an arrest
of the citation before the court appearance date to the clerk of wasrant. After signing a stipulation of no contest, the defendant
circuit court in the county where the violation occurred, to th@ay,at any time before or at the time of the court appeaxdsatee
departmentor to the sherifs ofice or police headquarters of themovethe court for relief from the ffct of the stipulation. The
officer who issuedhe citation. The basic amount of the depositourt may acton the motion, with or without notice, for cause
shall be determinedinder a deposit schedule established by tilstiownby afidavit and upon just terms, and relieve the defendant
judicial conference. The judicial conference shall annualfyom the stipulation and thefetts of the stipulation.
review and revise the schedule. In addition to the basic amount(g) If a citation or summons is issued to a defendant under this
determinedby theschedule, the deposit shall include the costsectionand he or she is unable to appear in coutheray speei
fees,and surchaes imposed under c814. fied, the defendant may enter a plea of not guilty by mailing a letter

(4) A defendant may make a stipulation of no contest by suttatingthat inabilityto the judge at the address indicated on the
mitting a deposit and a stipulation in the manner provided by suiitation. The letter must show the defendaméturn address. The
(3) before the court appearance date. The signed stipulation fsteer may include a request for trial during normal daytime-busi
pleaof no contest and submission to a forfeityrles the costs, nesshours. Upon receipt of the letténejudge shall reply by let

(c) Theviolation alleged, the time and place of occurrence,
statementhat the defendant committed the violation, the statu
or rule violated and a designation of the violation in langua
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terto the defendarg’addressetting a time and place for trial. Thetrial or ascertained by the court after conviction that such person
time shall be during normal business hours ifsguested. The hadbeenbefore subjected to a fine or forfeiture 3 times within a
dateof the trial shall be at least 10 days from the date on which theriod of 3 years under s102.85and that those convictions
letterwas mailed by thudge. Nothing in this subsection forbidsremain of record and unreversed, the person may be fined not
the setting of the trial at any timeonvenient to all parties con morethan $10,000 or imprisoned for not more tiamonths or
cerned. both.
(9) A department deputy or arfiokr who collects a forfeiture ~ History: 1989 a. 641991 a. 85

andcosts, fees, and surcgas imposed under cB14 under this ) o ) .
sectionshall pay the money to the county treasurer within 20 da¥82.89 Parties to a violation. (1) Whoeveris concerned in
afterits receipt. If the department deputy diiar fails to make the commission oé violation of this chapter or of any department
timely payment, the counttreasurer may collect the paymen_fule or or_der under this chapter f(_)r which a fqrfelture is |m_posed
from the department deputy orfiokr by an action in the treasur is a principal and may be clyad with and convicted of the viela
er’s name ofoffice and upon the @€ial bond of the department tion although he or she did not directly commit it and although the
deputyor officer, with interest at the rate of 12% per year from theersonwho directly committed it has not been convicted of the
time when it should have been paid. violation.

History: 1989 a. 641997 a. 271999 a. 142003 a. 1392005 a. 172 (2) A person is concerned in the commission of the violation

102.88 Penalties; repeaters. (1) When a person is cen if the person does any of the.follc?wmg.

victed of any violation of this chapter or of any department rule or (&) Directly commits the violation. o

order,and it is alleged ithe indictment, information or complaint, ~ (b) Aids and abets the commission of the violation.

andproved or admitted otrial or ascertained by the court after (c) Is a party to a conspiracy with another to commit the viola

convictionthat the person was previously subjected to a fine ton or advises, hires or counsels or otherwise procures another to

forfeiture within a period of 5 years under102.85 theperson commitit.

may be fined not more than $2,000 or imprisoned for not more (3y No penalty for any violation of this chapter or rule or order

than90 days or both. of this chapter make reduced or diminished by reason of this sec
(2) When any person is convicted and it is alleged in thgon.

indictment,information or complaint and proved or admitt8d  History: 1989 a. 64
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